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Introduction

The origin

1)

¥

This book originated from an initiative of Charles Lane at the Tnter-
national Institute for Eaviranment and Development, who approached
the authors to conduct 4 fegal study an the rights of Maasal cesidents
of the Ngorongoro Conservation Avea. The aim weas o provide the
MNeorougoro residents with a clear knowledge of their rights and to
give practical advice on how the strupgle for those rights can be facili-
cated. Among the terms af veference given to the authors weve:

to provide advice as to rhe potential value of the study of rights per-
taining to Jand and in refation to freedom of association and expres-
siom in the MNOA;

to wndertalee a study that woald clarify the rights of residents to prop-
ertw, 1o freedom of movement, to the right to culrivare and to frecdom
of expression;

i} to look meo the issues of freedam of association by residents i the

WNCA;

iv) to evaluare the legal powers and administzative pracdces of the

vl

Nezorongora Canservation Area Authoricy {INCAAY against the pringi-
ples-of rule of law and demiocratic governance; andd
to collate the retevant laws governimg the operations of the NCAAT

Inn broad terms, the study focoses in the first instance on the legal
issués and investigates possibilities of cventually providing pracrical
advice ro the tarper group (ie. the Maasai resicents in the NCA) on
how to make use of the material generated in the cowrse of the stndy
through, for example, test cases and legal education programmes. The
second poal was in relation to the feasibility of presenting residents of
the NCA and those working there with concrete, practical, finire
advice abour the legal context of the NCA adminustration with respect
to the rights of Maasai residents as citizens,

Research methodology and sources

We identified and explored four main sources of primary marerials.
The frst was legislation, both principal and subsidiary, conferring
powers on the NCAA. This was coliated and analyzed. The second
was primary documents copicd from the originals in the possession of
Maasa lexders and their representatives and at NCAA headquarters.
The third was extensive apen-ended interviewws, conversations and
informul meetings with groups of Maasai leaders at various levels,
conducted by our researchers and the aunthors. This was the main

Appendix 1§ 35 a consolidated versivn of the MNgaeengnia Conservation Ordinance as
amended and in force as ac Angnst 1527, :




source for our undesstanding of the prevailing administrative practices
of the Authority in relation to the nglhes of the residents as well as the
percepiions of the community, Government publications and unpub-
lished reports were also consulted. The fourth was jndpements and
records of proceedings in the courts, Qur researchers investigared these
it the High Cowert registry bath in Arusha and in Dar es Salaam.

Woe also made use of secondary matcrial. Some strategic erirical
picces were closely studied and have been made use of in chis stadyw

A further word an the method of cur rescarch is apposive. A hack-
eround appraisal of the arigins of the structures and evolurion of the
MNCAA was carrled ot through library research and rhe use of cxisting
cmpirical and other studies of the Conservation Area. Archival
rescarch was also underraken on policy statements and legislative
imaterials such as Lills, records of the Legislative Council and parlia-
meniary debates and legislation on the NCA. The library research and
archival work wore conducred in libraries of the Universicr of Dar es
Salaam {particulacly the East African section and the Law Collection]

" which, among other things, has the custady of the Heony Fosbroalke

papers and the evidence presented before the Presidenrial Commission
i Inguiry into Land Matrers, and che High' Courr in Duar' es Salaam
and Arusha. Library rescarch worle was also conducted in the Attomey
General’s Chambers and the Ministry of Tourizm and Natural
Resources in Dar es 5alazim, and at documentation centres of the
MNCAM at its headquarters in Ngorongoro and its sub-office in Arusha,

The research for this waork was completed in 140 person-davs
between May and july 1997, involviog the two authors and two
research assistants, one based in Dar es Salaam and rhe other resident
in NeorongorafArasha, The collection of data and information was
carried ooc by using open-ended questions asked of targer graups and
indlividuals  within the WCAA establishmene and of certain local
Maazsai restdents, including teaditional leaders and willage function-
aries. & toeal of 25 residents, including two women and eight NCAA
functionaries, were interviewed for the study.

Coverage

The fieldwork for the study was carried out ar the Authority lead-
quarters and in five villages within the WCA, namely, Endulen, Kimba,
Ngcile, Olbalbal and Nainoleanoka.

App_rc-a-:h

In the course af the study, there amerged, from rthe feld, ssues of the
focal communigy’s cight to self-determination, particularly in relation
to the right to participate in the basic decision-making processes of the
MNCAA mandate an conservation and development in the NCA; in
short, the right ro determine the use and distribucdien of resources and

T
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the right o benefit from the same. It 15 on the broad basis of the right
tar selb-determinarion that we have organised aur material and analysis
arcund specific riphts as stipulared in rhe Consdotion of the Thnited
Republic of Tateania, 1977,

The approach of the study has been to !-:Jmtn:, the source of various
rights in damestic law generally and the Constitution in parsicular. We
are aware thar the various righes under discossion are also o be found
m inrernarional and regional human rights instruments. We have nar
discussed rhese nor were they parr of owr mandate, MNevertheless, in
otr conclusion, we expriss an apinion an what we belicve wouold be
the best political approach to the internacional dimension of the rights
strugples af the residents.

We hove deliberarely avoided using unnecessary legal jargon and
ciration of anthorities which would have made the stody inaccessihle
10 non-legal readers. We have followed the main line of argument and
cited a few leading cases to supporn our position, However, we hawe
done sufficient ressarch and are convinced thae the legal positions wu
have ruken are and can be supparted credibly in courts of law, if need
he. ' _

Chapter 1 gives a hroad overview of the gencsis and history of the
vights of residents. Tn Chapter 2 we discuss the [egal powers of the
MNCAA In the context of the cule of law, rizhes and demacratic gover-
mance., Chapters 3-0 discuss respectively the right o land; to life and
livelihood {including mavement); to association {including assembly
and expression); and participation, Chapter 7 is devoted o our recarm-
mendations and broad divectians along which foture advocacy wark
cauld be strategised and organised.







Chaptér 1

The history of human rightﬁ in
Ngorongoroe: a brief overview

Introduction

The Ngorongoro Conscrvation Area {NCA or Area), which currencly
falls under the administration of a statutory body called the Ngoron-
eoro Conservarion Area Authority (INCAA), covers an area of §,292
5. km, in northern Tanzania {lanzania 1990). Administeatively it falls
within Negerangoro District, occapying some 39 per cent of the area of
the whole district ({dd.). Besides irs waried, and the world’s most
impartant, collection of wildlife, its beauriful landscape and its archae-
obogical sites, the area 1s home to 42,000 Maasai pastaralists who con-
stitute almost 60 per cent of the ratal popelaticn of the districe. The
Area constitures rhe Nporongoro division [ferafa) of the Ngorongoro
disrrict and has six wards [kats) and thicteen villages, some of which
are registered wnder the Local Governmene {District Awuthoriries] Act,
1982 (Mo, 7 of 1982).

The Muaasai pastoraliscs are said to have lived 1o the whole of the
Sereigedi plains and Ngoroengors highlands {including the Area, which
they call Kovorkoro) for some owo cenfuries. {ne or other form of
pastoralism s sald to have been practised in the area for some twa
thousand years (Taneania 1990:3; interview, Qlbalbal). While the main
activity of the residents of the Area was and continues to be pastoral-
isin. informatits told us that they have always practiscd small-scale
subsistence agriculwire n one form or anather, particularly during
periods of probiems wich cheic herds (ifdd.).

The prablems and predicament of the Aaasai residents in the Area
relate to the special, interpationally significane congervation and tourist
status accerded o theie home, The Capservation Area is on INESC(Ys
World Heritape List and is a Biosphere Reserve (Tanzania 1990), Ir is
prabalbly the most important tourist ateraction, yiclding the highest for-
cipnvxchange income, in the tourism sector. These victuwes of cheir
homeland have not necessarily been a boon to the human rights of the
residents, as we shall see in this study. Tt is with this as a bacldrop that
the human rights of the haasai residents, both as a community, as indi-
vidvals and as citizens, have come under severe stiress. To understand
the problem of the human rghts of the Maasai people in the Area, we
nced to consider the gevesis and hiseorical development of the
Conservarion Area as a-whole, and s management and administeation.
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Pasition of Ngorongoro Conservation Area and the Serengett Ecalegical Un
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An overview of the NCA's legislative history
. 1940-59

The Serenget Mational Parle, which then included the Area, was crear
ed in 1940 ander the Game Ordinance, 1940 (see Scection 4, Schicdule
1). The Crdinance was passed to make betrer provision for the protee-
tion and peescrvation of wildlife and in pacticubar to give effect to the
provisives of the hinternatinngl Conpesntion sigued i Lowdo: on the
eipkth day of Novenber, 1933 tn 50 far as those provisions relale to
e preservalion of fauna in its natural state”, The Qrdinance covered
both national parlks and game reserves, neither of which were con-
ceived as conscrvation areas exchosive af human hahitaden and all
human activity, The pre-cxsting nights af naove residents ta use and
occupy land in the Scoengerl National Park were preserved, although
regulated g0 4 greater or lesser degree depending on the status of the
reserved area.

Rights of entry, exit {“freedom of movement™) and residence af resj-
dents were preserved m both national parks and game reserves in
terms of Sections & and 15 of the Ordinance, The law prohibired any-
one from enlering or residing in a national park (Sectian &) or a game
reserve [Becrion 13 wirhout a permit except, among others, by a per-
son whose place of birth or ordinary residence is within the park; and
¢) any preson who has anv righrs over inmovable property within the
park.

In vur view, these clearly covered the then Maasal restdents of the
whole of Svrunget, bring persons whe were hoen and bred in the park
and also persons with rights over immovable {land) property under
their customary [awsy, to be discussed in greater detail in Chapter 3.

Rights of hunting were toally prohibited in national parks [except
where the Governor made exceptians), while in the wase of game
reserves they were regulated through a licensing systemm. Secrion 28,
however, provided that it was not an offence for "2 sative o brern,
swithoat a ficence, any animgd protected wnder the provisions of Section
24, for the purpose of supplying bimself and bis dependants with food,
or far amy other purpose which say be presoribed, provided that be
cdoes not wse arnis of precrsion aud provided that the aninal is uot one
for the baniing of which a special I.!u::n*ﬂ.:'ﬂ or sudior gawne fcence fs o
regrired .

The residents” pre- E'.!-:lstmg rights af grazing and culdvation presum-
ably continued to subsist since they were neither peohibired nor rego-
lated cxplicitly. This becomes ¢learer when one reads the legistarive
debate on the (Ordinance. A number of members raised the msue of the
effect of the Ordinance on whar were then termed ‘native righrs’.
Major Grundy, rLfLIring i clawse 15%(c} in relation to “riphis over fm-
movable progerty”, wondered if that adequarely safepparded human
mhabitants since it was difficult to establish “native rights’ beeause of



the ahsence of wneten records (Tanganwika 15740:218). A number of
other members raised similar questions and daubts. 1 his answer the
Administrative Secretary said:

*Reference bas been prade to the question of native righis, and the

need for the insertion in the Bill of & definition of suck rights bas

been swpgested, It wight be difficult to find a satisfactory definition
to cover every fossible guestion which might arise in comnection
with either Individual or communal rights and the need for swch is

Hor apparest. Suclh rights as oy exist are safegwarded, siuce the

Bill provides for their presevvation”™ [Emphasis added] {ibid.:222).
At the committee stage, the Solicitor General, referring to the phrasce
‘rights over immovable property’ in clause 15, made it clear that the
phrase was widely framed to cover all kinds of rights. Major Grondy
asked: “Would grazing be regarded as nmmopable progeriyi® The Soil-
icitor General answered in the affirmative: ™1 wrean fo sy Heat it
ot e a right over ivnmovable roprerty™ (#id.:233) "This exchange
rmakes it elear that zrazing rights woere also preserved.

With the exception of the mexlification of hunting rghts, it is clear
rherefare that the law at its inception saved all the pre-existing costom-
aty land rights of the Maasal residents in the Serengeti Mational Parle
including those of cultivavion, grazing and residence. In short, the
whole bundle of rights to do with wsing and occupying land were pre-
served. This 1 the bundle of nights to land wnder cuscomary law which
has came to be known ander the Land Ordinance (No.3 of 1923) as
deemed rights of occupancy.2

This position did nor change with the enactment of the National
Parks Ordinance, 1948 (MNe.7 of 1948), since the relevane sections dis-
cusscd above were re-enacted in identical terms in Section 11 of the
Crdinance. The 1948 Ordinance, however, presaged the separation
between the administration of national parks and game reserves, while
still maintaining the principle that indigenowns people could continue to
use and occupy their customary lands within che packs. Sessional Paper
Mol af 1936 afficmed this position in categorical terms as follows:

“The priginal creation of the Sevenpeti Nationgl Park under the

Came Ordinaiece and its subsequent recowstitution wuader the Mot

il Parks Ordinance did sothing to affect the cxisting rights of

any person v or ower the fand incleded i the Park. On the cou-

Irry, #ol Grily weere these existing rights extiressly freserved boi the

Masai afready Hirbig witht the areca of thre Park were gtven prositive

gassurances by Dovermment that thedr righiés would snot be distirbed

withowt their ogreenent” (Tanganyika 1956b:1).

2 S the commmnication feom the Gowveencr o the Logislarive Council on 17 Mawem e
1853 where, referring co rhe creacion of the betengeri Marional Faels, he saids
CUWEDar thiE agred aers dealarad 1o De @ sentioenind marlt B geeds recogieineed DRl Ben trery
pavgla qehio bed dreditionag] sraeiag ool walor eiphts bt e Dosetolarics o Dt i
wanfd not be possitde forciblr ta evict 1hese peopie ™ |Fancenyika 125413}




The colonial government had hoped chat the Maasai would be lured
put of the Park by provision of warer supplicd elsewhere. In the ovent,
this did not happen, while ac the same time the Trostees of the
Serengeti Mational Park inereasingly came to the conclusion cthae the
Park must be protected from the Maasal. They put into effect more
CESTTICTIVE measures creadng apprehensions among Maasat residents.
The resultant tensions and antagonism fed the colonial government o
the pasitian of excising che Park, while at the same time making It
exclusive, _

In consultation with the Maasai and the Trustees of the Park, the
boundarics of the Serengeti National Park were redrawn leaving oot of
its purview the current Ngorongoro Conservaton Area. The Maasai
2areed to relinguisl sl theie claims v che recanstivered Pack? i cerurn
for a solemn pledge by the govermment that they would he “persittad
fo continwe to follow or modify their traditional way of life subject
ordy t close comtral of baostiag” in the Ngorongoro Area (Tanganvika
1%58a:2). Thr Maasai community were also to be paid compensation
in the form of provision of water supplics in the new Arca [fbid L4 1t
must also be noted that the government rejected the recommendation
of the Nihill Commiteee of Enquiry? implving exclusian of the Maasai
from the two cratrs, chat is, Ngorongore and Empakai, within the
Area. The Government Paper (No.3) was unambiguous in itg lan-
L BT

YA Tike proposals for sature veserves in the two erater flooars were

not acceptable. They pavisaged the eventual exclusion of the Masai

front these tiee areds. [t was not thowght proper to seek Masat con-
sent to a relinguishment of their vights in the hwao craters at the

SEFpEe HRC 25 Mhey stere giovrg sy estallished righits within e Fark

itself; whilst ta seek their vesmoval gradrally, as the Report recam-

Hiended, was contrary fu the need ta find @ clear-cut and final soly-

Lt prenser™ (ihiel 2 2).E _

The pledge that pre-existing Maasal rights would continue to subsist in
the Ngorongoro Area and that they were virtually underogatable was
repeatad in categorical terms ac the highest level on different oceasions.
In his speech to the Legislative Council on 25 April 1256, the
Covernor reafhiemed the sitmation as follows:

“Whan the Sersvigeti National Park was proclabmed i 1940,

solemn pledges were given. by this Government to the Masal. This

See Agreernent by the Maasai o vacate the Western Sezenzecd, 21 Apail 1958, repmodoced
here as Appendia 1,

It is inecresRring Ire NOTe rhac l"‘.f' chiz rirnc, ag the Cold Iy deew claser ra i1'|rit,tpun;:|1-::||:f.|'|¢e> the
termainalogy B governimenr papers changas Eram *nacive vighes” oo thuman vights™.

The Comomitroe was constifveed e lnquire bnee and recommmcnd an the praposed hauwnd-
aries of che Serengesi Marianal Pack and the wholz quescion of Aaasai dphes.

A Lot has sugpested, chis compromise by the colonial gevernmenc was probably prag-
matic, The colunial state wag nor ineerested in taliing on another rebellion after the sxpe-
rience of the Mao Mau vprising in neighbovting Kenva, which happened around che
Hilme D,



does not, of course, incliude the whole of Masai tribe, bat those wha
bhad legal or enstomam sighis in the area. I g guite sure that ko
ortg coeld expect s or any odler British Govermnent to breal its
sofersn pledpes. Tt Bas, therefure, been wecessary o el the wuree-
wment of the Masar for the chauges that gre proposed™ {Tanganyika
1936a:14).
Againt in his address opening the 34th seesion of the Legislative Coun-
cil o 14 October 1258, the Governor said:

“T feed I #inst take s opporiinity of entpbasizing fhat on il
sriaends of eguity and good faith o govermnent could contesplare
excheding the Masar from the whole of the great pame areas of the
Severgen did Crater Highlards, Lest some Howosrable Mentheys
Brave wot followed the inguiries and debates of the last three vears, |
swrosld repined theme thar fn 1956 the Governmaeit chose the Tigh-
fands as the focus of the new Natiomual Park, Tt was in response 1o
freblic vedction, backed by scientific opinion, that the poffcy teas
altered ta astablisking the Park in the plains 1o the west, leaving the
conservafion of dhe MNgorongoro grea to be built round He inferests
of its inbabitants. These fnterests mclnde of course the praservation
of afl itz arnenities® [Emphasis added] (Tanganvika F958h:9).

The idea tar “the conservation of the Ngorongors area be buailt round
the interests of its inhabitants” was made even clearer in a speech by
the Governor ro the Maasai Federal Council in Aupguse T959:

“I skronfd like to make it clear 1o yvor oll that it is the infention of

the Goverssent o develop the Crater in the interests of the peogle

twirg uge it Al the same thne, the Coversmment inlends to protact the
game anpmals in the area, but showld there De anv canflict beirveen
the disterests of the pame and the bwman inkbabitants, hose of the

Iatter rnust take precedence™ (Tanzania 1990:33.7
The idea of the human heing and higther rights being horh ac che cencee
as well as compatible wich conservation was gradually to develap inea
what is now refecred to as the mulaple land use concept (MLUC) in
the conservation lteratore of which N_gur{mgnm % considered e be
the pioneer {Tanganyika 1%62:2).

{In the legal front, while the pledge given bw the colonial govern-
ment was 1ot divectly translaced into legislation [which was oypical of
the colomal state when it came o the land rights of *natives™), there
was nothing in the Ngorongoro Conservarion Area Crrdinaonce, 1059
[MNod4 of 1939 cven remoiely to indicace that these rights were deva-
cated from.®

10

-\..]

Thizs quore is talen [eom the Bepurt of the Ad Huee Ministenial Semanission where no
sourge is gited by there 35 oo tenson to believe that it is act avchentis,

It is 2 moot poinc whether these pledpes amowunted oo enforccahble civil concracts far
which the sucwessor goveroment could alse be beld Lable, In zarlier, similar orpes of
aptecments the calonial coues, bicludicg the Peive Council, tended w0 weigple aut ol the
aimacinn by holding the narive reibes ro be scvercign soad guch apreements o creanies and
cherefore aces of seare bevond che jurizdicdan of the courts {sec ehe famaus case of OF Le




'The 1258 Ordinance created an Authority to oversee and manape
the Area. [t consisred of not legs than five and nor more than eleven
pursons appointed by the relevant Minister (second schedule), No cri-
teria wenr provided as to the qualifications of pocential members. o
practice, as Foshroalke repores, che first Anthoricy. cansisted of local
conservation officials (Forest, Came, Veterinary and Water Develop-
ment) and five Maasai under the chairmanship of the District Officer,
MNparongoro [Tanganyilea 1962), This body was to administer, manage
and regulate, among other things, enrry, residence and sectlement in
rthe Area. The rvpical formuls vsed in the Game Ordinance, 1940 and
[ater in the Tauna Ordinance, 1951, and the Mational Packs Ordi-
nanee, to cxempt persans ordinarily resident in the Arca from requir-
ing a prormit to cieer of reside | the area was repeared with slight
mexdificadon. Section & empowering the Minister to make rules pro-
hibiting, restricting and controlling coby inte and residence within the
Conservation Area provided in Sub-section 2 that:

“MNothing in ary riles made wnder this section shall operate so as fo

probibit, restrict or control — |,

(f! the entry into or residence within the Canservation Areq of any

maonthers of the Macai triba. ™
On the face of it, this is 2 wider formula than that rescricted to peaple
ordinarily resident in the Area. On the ather hand, while it includes
Maasal residencs of the Area, it excludes those residents not from che
Maasai tribe. Ar the same titme, under Secrion 7, rules could be made
requiring the Maasai residents o apply for certificates of residence.
This power could undoubtedly he used to impose further rescrictions
on the cights of residents. Nonetheless, the power was oot used o
restricr the enrey and residence of residents in the Rules made in 1964,
which imposed the cequirement of certificates of residence for some
categories of residents (see the Ngorongore Consvrvation Area Rules,
1964, GN 247 of 8 May 1964}, thus remaining within the pledges
made [but see the 1972 rules helomw),

Cicher enabling pawers given to the Aurhority under the 195%

(rdinance with the potential of curtailing Maasai rights may be nored.
The relevant Minisrer and the Authority {with the approval of
Provincial Commissionet) had wide powers to prohibir, restrict, con-
trol and generally manage coltivacdion, aeazing, collection of forest
products and residence and settlement generally in any pare of the
Conservanion Area. Interestingly, the power of prohibiting, restricting
and controlling residence and settlement did not apply te frechold
land, leasehold land or fand held under.a granced vighr of occupancy

Mo v The Antnrney General U Masai Case) 3 ELAPLR. 7 (19138 The lzast chat
tould be zaid is thac since che independienc rovernmenc has oot repodiaced the pledaes
made and a5 2 matter of face in poblic and semi-public pronouncements has implbcitly
uphelel 1hese cighs, w0 Tas ceened o legitimare expeciation which 3t canner b heied 10
reach. (Urn the doctrine of legitimare expecration see the Vove Cooncil case of Artarsmey-
Creweral of Ioerg Korp oo Ng Yeer Shie [1982] 2 AC 8258
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(Section &) or a mining lease granted under the mining laws. The
power clearly applied to indigenous-held lands under the deemed
rights of occupancy, This provision thus marks the beginning of dis-
criminatoty lawes and practices in terms of the creatment of indigenons
landhotders and others, thus viclating the mother of all rights, he
right to cqualine.

il. 1261 to date

O the eve of independence, the Authority was reconstituted, with che
newly appolited Conservator (Henry Fosbrooke] as the Chairman sit-
ring with Regional IIsads of Divisions instcad of local Neorangaro
IepIesentatives, the Tisteict Commissioner and only one Maasal repre-
sentative {Tanganyika 1962). This was perhaps the beginning of what
was In store se far as residenr represenrarion and Intecests were con-
corned. Nonethebess, for the next couple of years under Conservaror
Henry Fosbrooke, the administration continoed o be sensitive o cosi-
denes’ interests and in particular o the need for conseant consultation
with local people (see Chapter 6 below and Tanganyika 1962: Tan-
rania 1. _

Probably the most significant immediare post-independence amend-
menr of the Ordinance came in 1963, The Ngorongare Canservation
Area Ordinance {Amendment] Act, 1963 {INo.43 of 1963 replaced the
“Auchority” by the ‘Conservatr’ whe, to all intents and purposes, was
made directly accountable o the Minister This appacent centralisation
was considerably diluted, however, by an important principle (to be
discussed in detail in Chapter 23 that rules and orders made by the
Minister andfor the Conscrvacor under various provisions of the Ornd-
inunee required prior consaleation with the people chrough their repre-
sentatives, Under the new Scetion 13 the Mimister was required to send
the draft of the proposcd Rules to the local anthoricy which wauld in
turn subimat its ebjecrions and recommendarions. The Minister was
ohliged to consider the submissions of the local authonier and eicher g0
ahead to make the Roles without modificanion or appoint a local
enguiry to investigate and repoit the findings to im. The principle
indivectly applied to general and special orders made by the Consers-
ator as well, Scction 13(4) stipulated that where general or special
grders under the law required approval by the Miniseer, he had first ta
cansnlr the local authority or satisfy himself thae such consultation had
taken place prior to the submission of the orders to him. This saluracy

. principle of prior consultation, a2lbeir ouncated, came under severe

straiir as the tremds towards modernization, cencralisation and concen-
tration of power began to take cheir toll m the late 19605 and early
19705 in che country as a whole?

A change in masagement siyle and greater encroachment on the
rights of residents could e discerned with the appointment of Solo-

12

See penerally 1978-81, Fost Afeicwn Lo Remdew and eesays in Shivii (19860,
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man Ole Saibull as the Conservator in place of Henry Fosbrooks in
1965, This was the periowd of modernisation policy which the newly
independent gnvernment pushed in a commandist Fashion ander the
advice and mtelage of the World Banle, amang athers [see Coulson
1982]. For the restdents of the Area it took the form of greater restric-
tlons on cheir righrs of cultvation, graxng and movement, The so-
called offenders against cultivarion and grazing were seeictly prosecut-
ed and visited by ceiminal sanctions, including fines, imprisonment and
confiscarion af property (Tanzania 1966; Tanzania 1967). Canflices
inevirably ensued and even specialised Field Force Unit and Stock
Theft Tolice Unics were used {Tanzaniz 19661 The fallowing quotarion
from the Annual Report typically represencs che beginning of a new
trend in the hmman rights sitwation af residents:
“We alio bad belp fhis year from the Stock Theft Usit and the
FPolice Field Force in attesspring to control the illepal prazing that
oeckrs anaually fn the Reserve. Witk their balp 21 Magsai were
carght and browghr to tetal, OF these, fivo Maasal were egch sen-
tenced o five mounths Buprisonment, onc to oo sonths and the
tricf of seven others are stifl pending. The remaiuder were fined a
tatal of 4,320/ srcluding fines, expenses for our keeping their cattle
untll clainied and compensation for infuries received by conserva-
tion staff in scraffles with thowe in the forest” (Tanzania 19646271,
MMeanwhile, wensions between those in favowr of exclosive conservation
and supparters ¢f human rights intensified. Intemational conservation-
ists were pressing hor making the Area exclosive to wildlife (Tanzania
19200, The result was the wide-ranging amendments of the Ordinance
by the Games Parks Laws [(Miscellaneous Amendmentsh Act, 1975
(Nou14 of 19751 At the same time, cthe Nrorsngora Consenvation
Arca Roles, 1972 (G 12 of 25 [anuary 1972), which repealed and
replaced the 1964 BEoles, imposcd for the ficst iome in che conservation
baws a requirement thae indigenous residents also needed to apply for
and ohtain certificates of residence withont which they would be comn-
mitting an nffence. The Conservator could revoke such permission
from “apy porson who is convicted of any offence against these Rules”
(Rule 8i1), (3) and (4]} To the extent that these Rules appear to place
the righr of the residents to enter and reside within the Avea at the dis-
cretim of the Conservator, they were clearly in breach of the various
pledges made by the scate. Whedher rhey couid also be argued to he
sftra vires of the principal (rdinance is more contentious. Buat with the
amendment of the principal legislation in 19735, as we shall sce, this
point becomes moot, We now tiun to cthese amendments. '
The Guames FParks Laws {Miscellaneous Amendments] Act, 1975
(No.14 of 1975) made farreaching changes in the adminiseration,
managetnent and conteol of the Area, wirhy 2 direct impact on the lives
and rights of rhe indigencus residetis which is still operaring. In ling
with the general rrend of pavastarals, the Anthority was reconstiouted

13
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under a Board of Dhrectors appointed by the Minister, with the chair
man appointed bw the Presidentt. The law does not provide for any rep-
resentation of the local community an the Board, Under the Board is
the Conservaror wher is the Chief Executive Officer. Powers of making
rules and orders are now vested in the Aucherity with the consent of
the Minister, Thus the provision regarding prior consultation wirh the
local auchority has been done awavr with, In any case, elected lacal
authorities were dissolved and replaced by appueinted govemment offi-
cials by the Decentralisation of Government Adiunstration ([oterim
Provisiong) Act, 1972 (N0 27 of 1272). In suni, all semblance of demao-

- gratic governance and rule of law was remtoved from the adminiscra-

tion of the Area.

As for rights of residents, the bipgest blow was that cultivation was

stanetorily bammed under the new Section 94, thus dicectly viclating
the basic human right of the residents, the right ta life {see Chaprer 43,
The traditional formula placing Hmits on Maasai people’s rishe of
entey inro and residence within the Area was also removed [rom the
main legislacion, Tnstead the Minister (presumably at his discreticn)
was given the powwer to specify a category of persons who would be
exempted from the rules prohibiting, resriicting ar controlling cntry
inter and residence wichin the Conservation Arep [Section 13 of che
Armending Ace). 5o far as we know, the Minister has made na order
under this provision. The powers ta contrel the residence and settle-
inent of deemed indigenous residents were re-enacted, while exempting
holders of graated rights of occupancy, thus once again reinforcing
stacutory discriminadon against residents. All acther powers of contral
were kept intact or even formolaccd more sharplv. These powers. as
we shall argne in Chapter 2, could onfy be described as arhigrary in
that na serious and effective machinery for appeals and judicial review
was provided for, The question, therefore, which arises and which the
Maasai residencs of the Nporongore Conscrvation Area have been
asking for the last two decades, is: What happened (o the solemn
pledges made by the colonial government in return for which the
Maasai residents gave vp their claims to the Serengeti Wational Tark
arear :
It is trae that even the 1973 amendments did not go so far as o
extinguish all rights of the residents in the Area in rhe manaer that has
been common in the laws dealing with Narienal Packs. It could there-
fore.be argued, as we shall do in detail in Chaprer 3, that the bundle of
rights [discussed above) to use and occopy their lands (deemed right of
occupancy under the Land Ordinance) swvived che 1975 amendment,
MNevertheless, the enjovment of these rights was severely cartailed by
Blarant vicladions whether legal or illegal, but certainly not [egitimate
in the cyes of the peaple, as we shall show in the rest of this book.

It is also possible to argne (as we do in Chapeer 3) that the promises
of saving and presvrving the rghes of Maasai residents were rranslated




into the 1975 amendments in the form of expliciily adding a new func-
tion to the funcdons of the Aurhoring Amaong its four major functions
{ie. as well as conservation, promotion of tourism, and prometion of
the develapment of fieesrry) s “to safeguard and promote the firterasts
of the Maasai citizens of the United Republic suyaged in catfe ranch-
frng and dafey indusiry within the Congervation Area™ (Section SA{)).
At the time it was made, the provision was probably not meant o he
anvihing more than hortatory, Wharever the original intentions, che
practices of the Auchority over the last two decades at leasc, as MANY
studies have shown {Lane 1997; Rugumayo 1994 Tapzaain 19900,
have cleacly demonsirated that the provision is not worth the paper it
18 written on. Yet, at the least, even then it could be argued legally that
the Autharity has a stamurory duty to “saleguard the interests of hMasai
citizens of the United Republic ... within the Conservation Area™ This
is what the social scientists have translared ineg the dual mandate, so
e speak, of the Ngorengore Consvrvation Anthority — conservation
and development {sce Rugumaye 1994; Tanrania 1993, The same
srudies, with few exceptions, !0 have shown that, even if the NCAM
might he comsidersd to have had modecate success in ite taslk of conser-
vareda, ' iy has singnlarly failed oo glf counts in its mandate of devel-
opment of the resident Maasai, ‘Itanslated into the lanpuase of righes,
this means violation of the human rizhes of the resident Maasai,

With the passage of the Consticudonal Bill of Righrs in 1984,12 the
provision under discnssion {Section JA{c) has to be read in 4 new light
altogether. In law, it has to be read with ‘modifications, adaprations,
qualificarions and exceptions as may be necessary to bring it in confor-
ity with the Consricotional Bill of Rights [see Sectiom 5{11 af the
Constitution (Conzequential, Teansitional Temporary Prevision) Acr,
1984 (Nou1a of 1384)°). This means that che statatory funcrons, prov-
crs and duties towards Maasai citizens imposed on the Authoriry face
curresponding and enforceable rights vested i the Maasai community,
{izst, as citizens and, second, as those having historical claims. What
are these rights? Have they been upheld? If not, do the vicdms have
legal redress? Against whom? Arc the NCAMN: powers consistent with
the basic constinutonal scheme providing for the rule of law and
temocratic governance? These are the questivns we ask and oy to
answer in the nexr five chapters,

AL

11

12

Excepl probably chose studics suppaned by the Frankbuce Laologizal Society, which has
heen the main furce pushing for conscevagion without repard o the vights swd fate of the
dlzagai residents,

Even cthis has been questioned hy Kugnmayo, not withoot reason and wirk cogent argu-
ments suppovied, signitecsintly, br che lonp-capericneed Mosisad #lders, The lacter have a
simple bur telling argumenc: it is cheir sormperent conservation which has saabled both
the animals ard theniselves oo sucvive.

For the development of and debace on human rights jurispruderce sorrouading the
Tanzanian Rill of Rizhts, see MMwzilcosa 1990k Peer 19592 Shivjii 1990, For oxesltenr
bibliographics on the three East Aftican councrics dealing with the debare on righes and
demaceacy, ser Oloka-Onyangn of 2l [edst 1396, and for a goed collection of wiitnes on
cheac issucs, see Kibwana er af, 1994,
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Chapter 2

Legal structure, powers and jurisdiction
of the NCAA

16

Intraduction

In this chapter the legisiative history of the Ngorongoro Conservation’
Area (NCA) 1s surveyed to illestrate how irs strocrore has cvelved to
ite current searus. Given that che righes issues pertaining oo the Maasai
residenes are the central focus of this study, the discussion on the pow-
ers of the Ngorongoro Conservation Acea Aunrthority will underline the
Aurhoritys administrative leareres which impinge directly or in prac-
tice on the lives and rights of the Maasai residents.

Since its establishmeng in 1959, the administration of the MNCA has
in varlous ways been subject to or affected by snultiple jurisdicrions,
namely, the NCA Awothoricy; the District Councily the village govern-
ments; the cengral government through the Minisiry and President’s
office; and the presence of funding ageocies, in particular che meerna-
tional conservaricat Jobby, Consequently, we shall also outline in chis
chapter the muldple intersecting jurnisdictions and the resuliing canflicr
of Interests (le. UoSeryitionl, caunksm Zmd residenes’ imteccyes), Aad o
impact of such conflict, on the rale of law and the rights of the MMaasai
resicdents.

Legislative origins

The WA was coeaced on 1 July 19238 by the Ngorongorn Conserva-
tion Arca Ordinance, 19239 (No14 of 1959 inow Cap. 413 of the
Revigsed Laws of Tancania). Section 4(1) of the Ordinance esrablished
the Authorityr which was charged with the conservation and develop-
mewr of the natural resources of the NCA. During the carly years the
admimistradve set-up of the Authority was closely tied ro che then-
existing Provincial Administeation (Tanganyika 1962), but beginning
fram 1962 a full-time Conscrvator was appointed in place of the previ-
cs Chairman of the Authority who alse doubled as che District
Officer in charge of the Ngorongore Division. The Ngorungoro Con-
servadon Unit under the charge of the Conservator was then set up as
a new Mvision in the Muntstew, respansille for the conservanion 'md
development of natral resources.

The Second Schedule (para 1) to the original NCA Ordinance pro-
vided for the Authority to be constitured by the Miniscer’s appointees.




The first Authority was made up of the local conservation officials
(Forest, Game, Veterinary and Water Development] and Five Maasad
representatives plus the District Officer, Ngorongoro as the Chairman.
There was no legal provision requiring haasal ropreseneation on the
Autherity and thetr substantial represeatation was probably doe o the
aseute understanding of the local community of the then Conservatur,
Henry Fosbrooke. The significant Maasai representation on the Auth-
Qrity was, m our view, congisrent with the colonial government’s assur-
ance that “the corservation of the Ngorongore drea be built rosond the
frterests of fés inbabitants™ (Tanganvibo 1958k,

it is said that the original ser-up af the Auchority quickly ran ino
difficultics and fell into abeyance, In consequence, the Minister recon-
stituted the Auvtharity in September 1961, with che newly appomted
Conservator as irs Chairman and the Regional Heads of Divisions in
place of the local Ngeronporo representatives, The restructured
Authority alse nchided the Tsteice Comomissioner as a member and
retained only one Maasai representative (Tanganyika 1962} It seems
toy us thac this was the starting poine in the process of the erosian, and
what would eventually emerge as the practical denial, of the interests
and rights of the Maasai i che NCA. Sipnificantly ir was not long
before the Nporongoro Conscrvation Ordinance {Amendmenc) Act,
1263 (Mo, 43 of 1983) was enacted (o provide for the centralisation of
power in public officers. The Amendment Act deleted che definition of
the Aurhority [Section 2} and the provisions of Section 4 which estal-
lished it {Scction 3). A new Section 4 was cnacted and provided for the
appaintrent of the Conservator and for Assistant Conservators, who
wauld be acring under the directions of the Conservatos who in turn
was directly accountable to the Minister. The powers previously wested
n the Auchority were to all intents and purposcs transferred o the
Canservatar; thence reference to the *Authority” was throughour the
Ordinance replaced by the ward "Conservator’,

Howwever, as was pointed ouc in Chapter 1, this latent cenpralisarion
of power was to sone extent diluted by the statutory regoircments
placed upon the Minister and the Conservator o consult the people
thraugh their representarives before making any arders or regulations
under the Ordinance. The nevw Section 13 of the Ordinance (as amend-
ed by Act No.43 of 1963) required the Minister o submit drafts of
proposed regulations to the local aonthority (e the Distric: Council
having jurisdiction over the NCA) to cnable it to raise any objections
or make recommendariens, It was a mandartory requirement for the
Mintster first to consider the submissions of the lacal aurhority before
eithwr procceding with making and publishing the roles with or wich-
out changes, ar directing the holding of a [ocal enquiry into the matter
(at a place or places within the Maasal District} and receiving the find-
LTS,

It is clear from che provisions of Section 13(4) of the Ordinance that
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the powers of rhe Conservator to make orders which were subject o
the appraoval of the Blinizcer also had to comply with the consultation
requiretient. Under Seciion 13A103) the Minister was oblized to consid-
er the repart af the iovestigation conducted by his appointee and
decide whether to malke the rales which were the subject of the
enquiry. In the event that he decided o make the rales, and whether
madificarions were ta be effected on account of the enguiry, the
Mlinister was mﬁndﬂtﬂnl} quL1L|:L-|:1 t-::I sorunuiicate his decision to the
lucal autharity.

The 1975 amendments

The Games Parks Laws (Miscellaneous Amendments) Acr, 1973
(Ned4 of 1975} victually overhauled the MNgarongera Canservation
Area Ordinance and made subsrantial changes in the administration,
management and control of the MCA. The Aothority was reconstitur-
ed under 2 Board of Diccotors whose Chairman was appoineed by the
Prosicdent of the United Republic of Taneania and the members by the
Minister responsible far the conservation af namral resources. Under
the Board was the Conszervatar wha was che Chief E.:-:En:utne Crfficer
of the Awntharicy, also 2appointed by the Presiden.

A new Sectiom & vests in the Aathoriry the power of making rodes
and arders subject o the consent of the Minister The provisions of
Sections 13 and 134, relating to prior consultation with the local
authority, have now been done weeay with., In any evenr, the elected
local authorities were dissolved and replaced by appainred governiment
officials by the Decentralisation of Government Adininiscearion I.’Inr-
erim Provisions) Ace, 1972 [(MNo. 27 of 1972,

Im relation to coltivation in the WNCA, the powers of the Authoricy
under che orginal Ordinance largely envisaged restricion or control of
the wse of land for agricaltural purposes and depasturing of stock n
order to ensure conservation of the seil or prevent adverse effeces of
sonl erosion, and far the protection of natural resources (Secrion 2], In
1975 a new Section %A was added preohibicing che vse of any parcel of
land in the Conservation Arvea for cultivation,

Ar the citme of its escablishment in 1952 the Authoricy was charged

with the duoiy of conserving and developing the natural cesources. of

the NCA, These same functians were transferred o the Conservator in
1263 when the Aurhority was disestablished by Sections 2 and 3 of the-
MNegorongaoro Conservanon Area Ordinance [Amendment} Acr, 1563
(Mo.43 of 1963). Apace fram elabarating the duty of the Conservator
ab conserving and developing rhe- narural respurces of the NOA in
accordance with the peovisicns of the 1952 Ordinance, the Ngoran-
gora Congervatian Area Ordinance {Amendment] Ace, 19648 {No.S of
1268) imtroduced no substantial changes in the functions of the
Aunthority {Section 4),

. - : v
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The Games Parks Laws [(Miscellaneous Amendments) Agt, 1975
INo 4 of 19735) effectively re-esrablished the NCAA. Instead of bring
a divisim of a govemment ministry, it now became a bouly corporate
with parpemal succession and C’IP’lb[L in law of suing and being sued
in its corporate name [(Section 4} The management and fonctions af
the Authority were vested in 2 Board of Ddicectors (Section 5) and a
nesy Faurth Schedule to the Ordinance was enacted ra pravide bor the
compasition af the Board, the appointment and termination of sersice
of its members, and the divection of it proceedings (Scedons 5 and
271, Unlike the rather skeletal provisions of the ariginal 1959
Chdinance and the sinendments 0f 1963 and 1268, the new Section SA
of the Credinance imroduced in 1975 made comprehensive provisions
cunccmiug the funcrions of the Authority, These funcnons include:
vconserving and developing the natural resoyrces of the Comservation
Area;
promoting courism wichin the Canservation Arca and providing and
encouraging the provision of facilities necessary or expedient for the
promacien of toursi,
safeguacding and promoting the interests of the Maasai citizens of the
Uniced Republic engaged in cattle ranching and dairy indusory airhin
the Conservarion Area;

L‘:-:I‘mﬁ'l-:]tllig and regul-.itmg the dev Li{}pment of fovestey within the Con-
RErFROHIL Ared;

promoting, regulating and faa.:ilitating transport o, from and witlun
the Cunscrvation Area:

constructing such roads, bridges, aerodromes, buildings and fences,
providing such water supplies and carcving out sach orher works and
activicies as the Board mav consider necessary for the pugpases of
devclopment or pratection of the Consvrvation Arca;

doing all such acts and things as. in the opinion of the Board, mav ke
necessary 0 upheld and supporc the credic af the Antharity and o
obtain and justify public confidence, and averting and minimising any
lass to the Auchority;

doing anything and cnecting inte any transaction which, in the opinion
of the Board, is calculated o facilicare che praper and efficient exercise
Iy the Authority of its functivns under this Acr, including: (i) the car-
ving on of any of the activities of the Authority in participation with
any orther person; (it) the acquisition, by agreement, of interests in
companies and firms engaged in activities in which the Authority may
lavwefully be engaged under chis Acr, and the management of the affairs
or the condnuance of the business af such companics and fims; {iii)
the estublishment of branches within che United Republic or elsewhere.

The Authorey’s functions {a) o (d) olclined in the new Section 5A
of the Ordinance focus on human incerests or rights as well as conser-
variedq interests, and ace at the heart of rhe concepr of multiple land
usage of whicl the Neorongore Conservation Arca was considered to
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e a pionesr venture {Tanganyila 1962). Functions [¢) to [g) of the
said Sectian are merely supplemental eo the main objeétive of mulaple
land gsapge in the NCA.

Powers of the Authority

An examination of the powers of rthe Authority under the 1932
Ordinance reveals tvpical poveers of a governmental aurthority, namely,
vxecutive powers including enforcement and palice powers and legisla-
tive powers, under which the Authority may malee rules and arders of
a peneral and special nature in relation to the management and affaics
of the Arcca, as well as over the conduct of che residents within the
MNCA. The Authority also has quasi-judicial powers in respect of griey-
ances against the exercise of power by the Conservarar (or his nomi-
nees} o1 against arders made under the Ordinance.

Legislative povers
The Authoricy has vast powers to malke subsidiary legislation in rela-
rien o che conrrel of, or entrv into, residence and scttlement within
the Conservation Arvea, conteal of cultevation and grazing, and protoec-
rion of mameal resources, Under Section &1} of ehe Odinance as
amended by the Games Parks Laws (Miscellancous Amendments) Act
(Meald of 1973, the Authosivy may, wich the consent of che hiiniscer,
imalee rules prohibicing, restricting and concrolling entry ineo and resi-
dence within the Conservation fvea. The provisions of Sechon 7{1] of
the Ordinance as amended emposwer the Authority, with the consent of
the Minister, to make regulations requining certam catigoercs of per-
sons who reside in or seek to enter the Conservation Ared, ro apply for
a certificate of residence.l* The current rules made under Sections 6
and 7 of the Ordinance are the Ngorongoro Conservation Area Rules,
1072 (G No 12 of 25 January 197 2.

Section 8 of the Crrdinance cmpowers the Authority to make orders
o prohibit, restrict or contral residence or sertlement in anv part af -
the Conscrvatinn Area-other than land held under a righe of occupan-
oy granted under the Land Ordinanee {MNo.3 of 1923), or land whech is
subyjece to a claim or mining lease made or granted ander the smning
laws. In relation to land wse by the local community in the INCA, the
Auchority has wide powers under the provisions of Sccrion #{1] to

ZD

The cacegarics of persons who are required to apply for certificates of residence are
descrilsed under paragraphs by, o), (d] and (f) of Seedon 6020 of the Osdinance zmd
inclucle:

i peesons halding o the MOA any csrace af inporest in any land vnder a righe of oocu-

P gy aranted under the Land Oedinance, Cap 113;

fii] Terscns hr_'nldmh, over lands in the MCA, a prospes l:mg. nghr oi ligense or explaration
licence, or a mining lease granced e cloiomed under the mining lnws;

(7] persemy whe ape wives, chuldeen, <ependanig and serrante of pohlic officers on dotr
in the WCA or pecsons specified in (1] and [2) ahowe;

{iv] any person or category of ptrsnn; specified by the Minister by an order publishel in
the Cazetts.




make orders, in respect of any particular piece of land or over the
Conservation Area generally, o prohibit, restricr or control the use af
any land wharsoever More parricularly, the Autharity has power o

Cimposc restrictions or control over prazing, weatering, movement or

removal of stock, use af wells, boreholes, waterholes, watercaurses,
streams, rivers or lakes, clearing of vegetation, gathering of honey o
forest produce, use of agricultaral implements or machinery, and car-
cying or Use af weapons, snarcs, raps, 1ets or poiscn.

Executive and police powers

]

The Authority is empoweeed to eoforce and impose penalries for
breach of arders made nader the Ordinance. Tn particular Pare VI of
the Ordinance as amended by the Ngorongoro Conservation Area
[Amendment) Act, 1963 (MNo.43 of 1963) and the Games FPavks Faws
(Miscellancous Amendmenrs) Act, 1975 (NoJd4 of 1975} gives the
Authority police powers to:

authorise seizove of stock, implements, machinery, weapons, snares,
traps, erc. the depastoring, wse or carrving of which is helieved o he in
contravention of any order made under the Ordinance (Section 16);
authorise arrest without warrant of any person who is reasonably sns-
pected of having commicted an affence against the Ordinance ar
apainse rules meade under it {Section 17); and

authorise entry upon any land, orher than land occupicd by a dwelling
house, [or the purposes of ascertaining whether the land is being vsed
in accocdance with any orders made under the Qrdinance or for e
purpose of communicaling sach erders (Section 12).

In additon, the Authority {5 emnpowered to demolish warks con-
structed -1t - conteaveneion of any order made ander the Ordinance
(aection 13); to condact prosecutions for offences againse the Oedi-
nance or rules made under ic {(Secttan 200 and to compound offences
conunitted against the Ordinance or the rules upon admission of zuilt
by the affender {Section 204].

Quasi-judicial powers

Seceions 14 and 144 o BD of Part ¥V of the Ordinance, as amended
by Act Mo 14 of 1973, provide for an appellate machinery for persons
aggrieved by the exercise of power by the {Conservator {or any other
person authorised on his behall) or against ordecs made under the
Ordinancc, The first category of appeals to go o the Anthoricy are
against refusal by the Conservator or his nominee to prant pecroies,
certificares or other authority granted under the Ordinance or sub-
sidiary legislation made uoder it {Section 14[{I4al, or against any con-
dition or term annexed to any sech permdr, certificate. or other auther-
ity granted w him (Seerion 1411013, The appeal to the Authoricy has
ta be heard and decermined by an Appellate Committec consisting of
three members of the Board nominated b the Mindster {Section



1461} The lave deems the decision of the Commirttee ra he the deci-
s of the Auathority  [Section 140C(3)). A Further appeal to rhe
Minister is available to a person dissatisfied by the decision of the
Appellate Communitcee [(Section 14{20

Appeals w the second caregory may be sent to the Mimister aganist
ptrders made under the Oredinance which have adwversely affecred the
agerieved person {Section F4A) Appeals onder this category arc per-
thissible if rhey relare to special orders made in reladon to the aggriev-
vl persoal of a member af his household or in respect of land in oc
ocver which such persan has an interest uader a right of occupancy,
lease, tenancy o mortpaze, Mo appeal is available against anv order
macle under Section 10 of the Ordinance relating to closed areas. 14

The appeals authoriey {the Appellare Committez or the Miniscer, as
the ¢case may be) has power to affirm. vary or set aside the decision or
order appealed against. Where any decision or order 1s varied, modi-
fied or set aside, the appeals autharity has discretion to give diccctions
in raspect of any matter or thing previously done or suffered ander the
decision or order appealed against {Scotion 14B{1H. The decision of
the appeals authority and any direcden given by i is final and binding
upcsl the parccies and nor sulyeor o judicial review {Secoion 14B{2)).
Unril wery recently the High Courr constrned the finality clawses strict-
v in favowr of excluding the jurisdicrion of the coures to revicw such
decisions, And indeed, Article 13{6} of the Constitution provides [or
appedls as a matter of right. Even sa, while the scheme of the NWCA
Crrdinance does not envisape appeals by persans apegrieved b orders
imade by the Minister, the residual pawers of the High Court may be
invaked for Judicial Review or invaliditr proceedings in cases of
breach of rules of natural fustice or infringement of the cnabling legis-

Jlaton.

Although the Conscrvacor is not cligible to be nominated as a mem-
ber of the Appellate Commirtee, it wouold seem apparent that the regn-
lators of the NCA {ie. Board members responsible for the managemenr
and functioaing of the Anthority] also sit on appeal in respect of priev-
ances against the Authovity! There is thus a strong tendency wwarnds
fusion rather than separation of powers In the Authonty, Such an
arrangement s in clear violadon of the rule of law, one of whose
mdices is the separation of excoutve, legislative and judickal powoers.

In conclusion, it should be abvious from the perusal of the powers
of the Authoriey that they are akin wo rhose of 4 government aurhosin:
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Sectian 18 provides as fallows: (a) The Avtharice may, if it is of the opinien that any land
within che Conscovacion Avea, other chan land ocoupied br a derellings konse, shop o
promizcs used for che accommedation of teaveller and visirors, ur wnder a soining <ladn
made, or a minmg lease granted, under the miniog laws, is bebnz or may become
despeiled, br order dicéce that such land =hall be a clesed acea ancd b} any crcer made
nnder this section shall specify che area to which it applies ad slhall s tha the socupa-

. tion and eoleivation of land withun such srea, 1he <epasiocing of carle, che eurring dasen

wf treey o destruction al vegeeaiaon and the mking of forese thersin oz prohibioed.




Whae is more, within the Ovdinance there are no checks and balances
ot powern As wi lllustrawe in Chapeer 4, the exercise of the povern-
menral andfor police powers by agentstemployees of the Authoricy has
nften heen in flageane violation of the rule of law and the buman eighes
of the Maasai in the NCA, Under the guise of law coforcement by the
Authority’s dreaded Management of Natural Resources [MNE) war-
dens, allegedly to curb illegal culdvadon and grazing in farest reserves
of the NCA, the local community in the NCA have been sabjected to
punitive treatment at the hands of che MR, resalting in loss of
human life and properry and viclation of the right to livelihood
{through denial of grazing and access to warer svurces and sale licks
for cattle) and hiberey (through illegal incarceratian and restriction of
movermenrt of the pastoralists by agenes of the Auchoritye), 19

NMultiple jurisdictions

brom its incepeion in 13359 che administration of the NCA has i viaer-
Gus ways been subject to multiple intersectng junsdictions, resulting in
the conflicts of interests to which we alluded in Chapter 1. And as we
shall demonstrate in Chaprers 3, 4 and 5 this conflicr of interesis has
had far-reaching consequences for the rule of law and the rights ol res-
wlents in the NOA. '

Control by governmental anthoriries, and parcticularly ceneral gove
eenanient conerol at Presidential 2nd Minisrerial levels, is overwhelmiog
(Fimbao 1292). The powers of the President in celarion to the adminis-
trarion of the NCA include:

i1 che appeinement of the Chairman of the Board of Direcrors ‘of the
Authority (para 2{14a) of Fourth Schicdule;

it} rhe appointment of the Conservator of the NCA (Scciion 3R([13);

i} che amending, varyving or replacing of all ar any of the provisions of
the Frarth Schednle to the Ordinance which provides for the appoint-
ment and terminadon of secvice of members af, and proceedings of,
the Board of Directors of the Aurhority [Scotion 5(33); and

W) giving directions of a general or specific’ character as to the exercise by
the Authoricy of any of its funcdons {Section 3N,

The Aathority is subject to the extensive powers of the Minister
responsible for the conservation of natural resources. These include
legislative power to apprirve roles made by the Authority prior to cheir
being pur into operation {Sections 613, 7{11% and to repulate appeals

under the Oedinance (Section 1400, He alse has quasi-judicial powers

15 The Law Enfovrccmene Soparomem nf the Aochorine 35 hesvily fnanced by the Erank fur
Frplogicil Swdety (FZ5) in terms af pravision of wehicles, unitfaerms aul comumunications
equipmient jog- walkie-ralkie radio transmitters, ete.n 1t 35 said the FZ2% financed 1he aoti-
cultivation oporacion of LYS7H during wihich paseorabis sectlements wrere raided and their
eteps burot and slashed. and neazly 25 per cent of all pastoralists leaders were acoesoed
and fincd and orbers incacgecated at the behest of the MNE officialz (fueviews wich rosi-
dents, 2-5 July 1997; Eolt 1994; Makacha and Sarale 19871
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to hear gnd deereenime appeals apainst decisions or orders of the
Authorier (Sections 14(2), 14A) and to nominate all wembers of the
Appellare Committee of the Authority (Section 1440C(1)}. He also has
the power to appolnt any number of Assistant Conscrvators (Seotion
SB{3) and the majority of the members of the Board of che Auwthoriy
(para 2{1)ic} of the Fourch Scheduleh. Anocher significant power of the
Ainister relates to paciamentary appropnations of funds for the
Authoney [Scction 30G), and concrol over the maintenance of reserve
and special fonds, mvestment and borrowing by the ﬁmthm'iw
(Sccaons 51, 5], and SK).

Under Section (2300 of the Oodinance, as amended by Aot No. H-
of 1575, the Minister has power to specify by arder published in the
(Gazette any person of categoey of persons witose enfry inro or resi-
dence within cthe Conservation Area shouald not be prohibited or
restricted. Althouzh the Minister has to date nov exercised his powers
under this section, they could undoubtedly be used to impose restric-
tions on the righrs of the vesidents. The eHect of this legmislative scheme
is o reguire even the Maasai residents in the NCA to apply for and
obrain cerrificates af residence under Rule 3{1} of the MNporongora
Consarvation Area Rules, 1972 [GN NoiZ of 25 January 1972}, wich-
our which they would be committing an offence under Rule 8{3) of the
LEANE :

I addirien to the regulatory powers of the Authority over the
INCA, the Districe Devalopment Councils during the era of decentrali-
sation of government [1972-82) and the current local government
administration have jensdiction over the Area in mateers af planning
and implemencation of programmes affecring  agriculture, public
health, education, natural resources, water supplies and land develop-
ment. The District Councils are authorized to make by-laws applicakle
ter their area of jurisdiction. Indeed, the Ngorongarg Dastrice Council
has continwally enacted by-laws to provide for 2 development levy;
cropping and capturing of zame; tourst hotels” bedding fees (largely in
telation to hotels within the NCA) aned many other by-laws in connec-
aon with liveseock markers, ammal dipping fees, and apicaltocal and
forest produce eaxes,

Conflicts arising from multiple jurisdiu:tinﬁs

The residents in the MCA are subject to the administradon of the
Autharity as well as the [Mspncr Couocl and village governments, It
has heen olweerved that this state of affairs has canszed contusion in the
decision-making processes in the admimstranon of che BNCA, The hnes
of responsibilities of the different authornines appear to be unclear
(Bugumayo 1984, The situation has been aptly summed up o the fol-
lirwing rerms: '

“There is litle oF no interaction as regards decision makiny pariicu-




farfv betrwesn the latier level fie, the Maasal traditional decision-

natking  systenn] and those of goverrmment and the parastatal

MNOCAA.. there is, for instance, #o clear cut policy as o the fartici-

patior and involvewment of lucal prsthorities such as that af the

Village Exectetive Officer and the Ward Executive Qfficen or that of

the Ward Developmient Executive Officer or Village Cosmcil,

Leaders at these levels therefore feel they bave #o me:t.i'mr.:ﬁjr a5 o

the decisions made by the NCAAY (ibid: 107,

It is pertinent o note that both the Local Governmenc lnlstrlct
Authorities) Act, 1932 [No.7 of 1982} and the NCA Ordinance pro-
vide that, before approving any by-law or any amendment to any by-
laws which affects the narural resonrces of the NOCA, the Minister
responsible for local governmenr shall first consuole the Minister
responsible for the conservarion of natural resources. And in the event
of any conflict between any such by-law and any e made under che
MNeorongoro Conservadon Area Oredinance, the provisions of the later
rule shall prevall over the local government by-law.1% Tt should be
obwious from chis legisiative schome that the Awhoricy s more power-
ful chan the Dhscrict Council.

Ancther significant factor in conflicts arising frosn the multiple
jutisdicrions over the MCA is the weighty presence of dancrs and in
particular the inrernational environmental lobby (the Feankfort
Zoalogical Socety (FZS) and the International Union for Conserva-
rion and MNarore {IUCN]Y, The FZS is said o have considerable influ-
gnce over couservation policy ar the national level and consequently
over the management and funcricning of the NCA. Lofe [199a) speaks
of more recent FZS initiatives m ceeating a ministerial committee for
the amalgamation of all protected areas in the countey (nowr covering
25 por cent of Tanezanian territory). The infiuence of donors and the
environmenial lohby iz undoubtedly likely to aggravate further the
conflictnal situation in cthe administration of the NCA, to the decri-
ment of the Maasal residents in relacion to their participation m deci-
slon-making processes within the Area.

These nmubltiple jurisdictions and their cesobting conflict have tended
ro create extremne uncercainty on the part of the Maasai residents in che
MNCA. The issue of coltivation in the NCA illustrates this poine. While
the provisions of Secion 94 of the NCA Crdinance as amended by
Section 14 of Act Nol4 of 1975 prehibit cultivation in the NCA, in
1992 the central government (through a pronouncement of the Prime
Ministec], without changing the law, permitted cultivation in the NCA,
apparently against the wishes of the NCA Authority,

A criminal case which arase in the MNporongoro Primmary Courr

15

Soe Sccdon 150051 of the Local Giovernment |Distmct Authonbes) Act, 1932 and Jrd
Schedules to the Mgurosgarn Conservation Area Crdinance, Cap 413 as amended by
Sagtion 24 af fAce Mo.d43 of 1963 and Sections 3, 71 and 3rd Schednle ro Range Thevselop-
ment and Fanagement e, 1964 [Na ).
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(Awasl sl Kannnge v Reging dfo Tazare & Mary dfe Lazaro (1996))
may serve s & shorr case study to illustrace the confusion which has
arisen from the muliple authorites over the NCA residents. In chis
case the accused were charged with the offence of cocering the
Ngoronpore Conscrvation Area without a permie, cancraey to Section
i and (2} of the Wildlife Conscrvation Acet, 1374 [No.12 of 1974].
The prosccudon’s case swas that since 1973 rhe accused had been
ardered to move from the NCA because they were jllegal immigranes
llegedly engaging in unacthorised cultivation. A letrer of the District
Commissioner dated 30 MNevember 1993 was rendered in support of
the prosecution’s case. It was addressed o the Conservaror and dicect-
ed the rencval of the accused persoas. It further directed rhar only
Perseils who weee ordinarily cesident in the NCA had the cight o cnd-
tivare in the Area. In defence the accused staced that ehey were barn at
Olopiro Endulen within the NCA and dhar they had lived as a married
couple nurside their village until they were divomced, whereupon they
retmmed to Fndulen swhere they had since lived for more than 35
TEALS,

The primary court magistrate acquitred the accused on being saris-
ficd rthat, since Qlopirg was wirthin the NCA, the accused whe were
crdinarily resident in che NCA could nat have committed the affence
af corering the Conservation Arca without a permit, “[he magistrate
also observed that to the extent that i upheld the right of residents to
cultivare in the NCA, the directive of 30 MNovember 1993 by the
Driscrict Comnissioner was wsdéra cipes of Section %A of the NCA
Crrdinance'? which cleacly prohibits cultivation in the Conservation
Arca.

Conclusion

An examination of che regulacary scheme of the NOA reveals that
there is a scronger tendency of fosion than of separadon of powers in -
the Auchority and chat there is viccnally no sysrein of checks and bal-
ances inthe enabling Ovdinance. Sach a ser-up cleardy violates the rule
of law, one of whose tenees is the separation of cxecurive, legislative
and judicial powers.

Morwithstanding the parastaral structure of the Authority, its fum:-
tions and regulacory powers are alin ro those of a [ocal govermment
with rerrirorial and personal jurisdiction over its residents. We would
argue that, like local governments elsewhere in the comntry, rhe local
communirty in the NCA, whose area constitutes 59 per cent of
Ngorongore Districr (see Taneania 1990, should be represented and
participate in the decision-making processes of the Authority. We need

i o
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The magiscrate Socd 4 wyong Section 2(1) and 42} of ctha Wildlile Consenration Act, 1974
IFed of 19740 which ingidemully vreates an offence for destenying, vegerition in game
[ESETVEE,




only echo previous observadons that invelvement of people at policy-
maldiug levels and in implemencarion s a prerequisire for the success of
enviromnental progeammes. The challenge indecd is how to involve
peaple in arder to ensure effective participation [Kijazl 19%4:35),

T the extent that Rule 8 of the Nporongoro {lonservation Arca
Rules, 1972 (G 12 of 23 January 1972) appears o place the right of
residents to enrer and reside within the Conservarion Area at the dis-
cretion of the Conscreacos it is unwloabredly in breach of the various
pledzes nndertaken by the state, On the face of it che rescriction on the
lecal cesidenr cicizens’ right of movement violates the Constitution.
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Chapter 3

Land tenure in the Ngorongoro
Conservation Area

The legal tenure regime

The issue of lamd rights of the Maasai residents is complicated by the
historical factors reviewed in Chapter © and the current state of confo-
siont in the whole land tenure regime in the coontry (see Tanzania
12944). The principal legislation governing land renure 1s the Land
Crrdinance, 1923 (No.3 of 1923). Under this law, there are rwo major
fogms of holding land: granted righes of cocupancy and deemed cighes
of secupancy. *Righe of occupancy” is defined in Section 2 as “a #tfe #o
the nise and occapafion of land and incledes the thle of o wative vr o
sattve connmaaity lawfelly using or ocouprying land i accordance with
mtfine fore amd ensfomn™. Granted rights of accupancy are chose grant-
ed lw the President over public [and mder Section &, while the rights
of a narive or native community are termed deemed rights of accupan-
<Y '

In relation to the arca falling under the jurisdiction of the NCAA,
the {following questions need to be answered so as to understand the
nature of land righrs of the cesident Maasai a) Did the creation of the
Authority by statote give ehe Anchority any title ro land? b) What ace
the land nighes, if any, of the Maasai residents? And hoswe, if at all, are
they protected by law' includiog the Constimicion of the United
Republic? ¢} What is the effect of the extensive powers of regulation
and contred of the BNCAA on the land rights of the residents?

The Authority’s land rights

Certain things are clear in law and will be disposed of at the oueser.
The MNgaormgora Conscrvation Area Ordinance, as enacted in 195%
and through its various amendments, did not, either -explicitly or
implicidly, extinguish any pre-existing titles or rights to land, nar did ic
vest land inany form in the Auatherity, Fhis is onlike the National
Parks Ordinance, 1952 (Mo.12 of 19359) which, in termis of Sectian 613
extinguishes “glf riphts, titles, interests, franchises, clapns, privileges,
exentians gy impsnitities of gy persow offer thas the Prasident in,
arer wicder of i respect of ary land within™ nadonal parks. Farther-
mare, this Ordinance makes provision for payment of compensation
o anvoene whose rights are extinguished (Section 7). The resulr is char
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all lands within naticnal parks revert to the President whose powers to
grant rights of occupancy under the Land Ordinance are vxplicitly
saved {Section 4(21(b)]. Howeyer, wven under the INational Parks
Ordinance land 18 not granted or vesced in the Trustees of the Parks

Thus the conclusion is. firsc, that whereas land righes 1n the
National Parks are extiopuished, those of indipenous residents in che
NCAA are preserviel. Second, that bodh in che packs and in che NCAA
the Trustees and the Authoricy respectively do nor have anv title q
land as such. 13

Maasai land rights

As for the rights of resident Maasal, studies have shown the Magsa;
community in the NCA to have a concept of communal ownership in
which land tenore s governed by ‘native law and custom’ {ses, far
instance, Podianski 1594, Ic is also established that some of rhe exist-
ing population of Maasai have all aleng lived in what Is- gow
Ngorongore Conservation Area, and that others were moved theee
fromm Serengen (imterviesws) when the Area was excised from the then
Serengeti MNarional Park (see Chapter 1}, Tt can therefore he arpued
that the Maasai, at least as a communiey, had deemed right!s of gecu-
pancy over the Area before the creation of rhe Conservation Area. The
rights of those who were moved there merged inco this communigr
brth by virtue of the government undertaking to preserve their rights
m the Conszervarion Area {{hapter 1) and the long passage of time
(almest four decades) during which they have exercised such rights,
-As we have seen, there is nothing in the law m indicate, even
remmotely, that these rights were or have been extinguished. The prab-
lem apises in terms of che extensive smmvtory powers of repulatian chae
ehe Authoriry has over the lands in the Area. Can it be said that these
powcrs can cocxist andfor arc compatible with the decmed cghrgl? of
vccupancy? What about the statueory powers of the Authonty o con-
struct roads, bualdings, et and o prohibic, coneeol and resteict resj-
dence and settlement i the Area, and even restrict and prahibit access

14

In rhe crurse of aur rescarch, we came acenss agrcemenes beosrcen the trostees of *1an-
zania Matiooal Farks (TAMNAPA| and the NCAA and heteliers prannne Yeases, Sometimes
the recirals seem tu assume that the trestees o1 the Authority hold gghes of sccupaicy, As
far a» wur reseaech s cunuemied, neither thee Trostees noc the Aatherity bold aoy m@gle of
ncoupancy nor any othier pme of band allocation which would entitle them va geang Lansd
on (lone-torml leases.

1% The proviso to Secoon 6 {20 of the Orchnange which srates corain categorics of peaple

whees enery ur residendse in 1hes Arca may nac he prrohibited, vestriceed or controlled pnder
the rules, stippilaces:
Provided chat nothing contained in this Sub-section sl be consiened as geanging, or
recopnising any cight or Hile oo land or any ioeeest i, over or under lind wichin che
{.omscrvacian area ..
In our vievs, this provision in itself canoor be vsel o aegae char pre-existing righes have
been extingnished or recognised or new rights csmblished. Ic is smictly oot applicable to
the arguniene in che texs where the source of deemael Aghes being, discossed is che Land
Drdinance,

<9



ter specificd arcas within rhe Conservation Arca which directly hinpingse
on the decmed oights? Would chis amount to expropriation of deemed
riphs, and if so, is It valid if che pracedure under the Land Acuisition
Act, 1267 (Ma.d? of 1967} is not followed and no compensation is
provided for o rerms of Arricle 24 of the Constitution? We consider
rhese questions noxt.

There vsed to be the view thal customary rules of fenure cease to
apply on reserved land (see the case of Chapilu 1 Mivinvigaoba and the
discussion In James and Fimbo 1973), just as customary rights are
extingnisiied once an arca is declared to be a planning area under the
Town and Country Planomg Ordinance (No42 of 1958). The lacrer
pasition has been challenged  following the case of NAPCO o Mul-
badaw Village Ceossnedd (1988) which established that deemed righes
have o be acquired under the Land Acquisition Act (No.47 of 1967)
and canaot be assumed to be cxdnguished by operarion of law simply
bry thr grant of a right of cocupancy over the same area. At least in the
case of planning areas, it seems to be now well-established that cus-
tomury cights are not extinguished on declaration af the area as a
planned area. This was observed by the Court of Appeal, albeit in
passing [olhiter), in the case of Nygggsaaa vn Mvirsb: [1985), and it has
peen affirmed positively in the [ater decision of the highest courr in the
case of Ralrebeckauby o Kasabi (1991). As for reserved lands, we apree
with the position advanced by Professor B, W, James that no general
statement ¢an e made on the existence or arherwise of customary
tenure wirllout examining separarely the relevane picce of legislation
establishing the reserved area under consideration {James 1971}, This
position. would also be in line with the decisions of the Court of
Appeal just cited. W would go further and argue thar in examining
the relevant piece of legislation today one would have to bear in mind
the copstitudonal Bill of Rights which did not exist ar the time James
wis writing, nor was the Constitution argucd in the cases cited,

The Nporongoro Coascrvation Area Ordinance itself has uot come
nnder the serutiny of the courts. Bearing in mind rhe history, it cortain-
Iy cannoc be read as having exringuished customary rights, tarning the
Maasal pesidents into cither *licensees’ ar ‘squatters’. At the same time,
it has to be recognised that the staturory powers of the Aodhority coi-
siderably reduce and restrict the enjovment of the residencs® land
rights. Monetheless, as was suggesred by the Ministorial Ad Hac
Commission, such regulatory pawers are guite compatible with the
existence of the custemary tenure, just as the planning powers of vari-
pus local and other anthorities are compatible with the exisrence of
sranted rights of ocoupancy in urban planaed areas. The question is: at
what point does regulation cease’ and cxpropriation  begin?iC

3%

an

In planaing aeeas, ag was poinced oot by the Coure of Appeal in Kakebosksbe, no copro-
priadon can cake e withoor invaking the: provisinne of the Lawl Acmpisition Act, 1967
(oA of 1947] and following the procedure prosvidad in thar law,
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Expropriarion would clearly e in breach of several righcs stipulaced in
the Bill of Rigzhes, including the right to own and enjoy propercy.

Constitutional protection

Thiz brings vs to the vexed issue of whether customary dight of oocu-
pancy is a propecty {or the purposes of Article 24 of the Constitution,
If the term ‘praperty’ is defined narrowly oo imply righe of ownership
(incloding use and disposal) in bare land (sedl), then, cearcly, vghis of
ovcupancy cannot be considerad propercy, as the whaole scheme of the
Land Ordimance reveals 2! On the other hand, it s now well escab-
lished chat human rights provisions i the Constitution muast be given
penerous and purposive coustruction {sce Meikila 0 Aftorrey General,
(199311, Civing the termn “properey’ 1n Arocle 24 a braad meaning, ic
could be argued thar any bundle of rights or interest in land, bke the
cight to nse and occupy land, m ieself amounts to property2d This
seemed 1o be the position of the Court of Appeal in the leading case of
the Artorser Gereral v Akowasy (1994, although the reasoning chere
15 somewhat & griori. In that casc, the Court fiemly accived at the con-
chusion char “costomary or decmed rights in land, thoagh by their
nature are noching but cights to occupy and use the land, are nevecthe-
less real property protected by che provisions of Article 24 of the
Constituoon” (pold of cyclostyled report). This means thar the Magsal
residents of the' NCA, as lawind ‘occepiers’, have a right oo “own’ their
‘praperry’ and receive protection for it under Aricle 24.2% Foccher-
muorc, Article 2Y stipulates that:

“every persorn in the Usited Republic bas ihe viehi 1o enjoy and

benefit frome (hufaldl) basic boman rights and the performance of

duties stipulated in Aviicles 12 1o 28 of this part of this chapter of

e Congritution,”

This is an impostanr provision in that a person is entitled not only to
nwn and receive protection fir histher property but also to be-able to
cijoy and benecfit from it and o benefit from the pecformance of
dutics by others. Under Article 7,27 read rogerher with Article 27(1)
{(ducy to respect other people’s property, discussed below), the Auth-
ority as a pavernmental departniene and itz Board members and sgaff
as individual puoblic officers have a constivational dury to observe,

21
13}
23

24

lior discussion, see Shivy (12949,

This pnsician is different from that taken by one of us on this dssue {Shivji 1994,

Seedion 2 af the Land Grdinance defnes “occupier” to mean “the halder of o righn of ooon-
pancy and includes a mative ve madve community lawsfully wsing or acoupeing land in
wnnance with mative bvwe and cuscom’.

This armicle appears o the Dhrective Poncdples which inocerens of amcicle 702 are noc
enfarceable ina court of Faw. Im our view, this eoly weges thae an agaricved party cannoc
fond a canse of action exclusively on the prarisions of Dircctive Principles, bur iz does
nnt mean chat chey de oot havs the force af Lvee and rhac they cannot be vsed in comjune-
I:i-;_'||:|. 1,1,"i‘.|1 |_:-I|:|¢r |‘:|'|[-|'|u!|’."."|.|‘:-|t _|:l:'l.'!l'r'i..‘:i.|:|-n5 -Erf '.'.|.'|.E Em‘tati‘turj.:uu [w'n undm&tand ﬂnn;_l, jnl:t:rprq'l;
these acher pravisions.
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respect and protect basic human rights stipulated in the Constiturion,
This would, of course include the rights of the Maasai community
under Articles 24 and 29,

To the exrent thar the variows powers of cestriction and control
gxercised by the Authority impinge on the rights of rhe Maasai to

. enjoy their property fully and henefit frem i, they can be considered

unconstiturional and to that cxtent rhe relevant provisions of che
Ordinance are invaild (sec Article 645)}) Some of the powers of the
Autharity can be arpoed to amowut to expropriation withoue compen-
sation, in breach of Article 24 and therefore invalid. However, chat is
not the end af the story.

Limitation clauses

We have to consider other competing rishes and duties and specific
derogarion clanses which limit the exercise and enjoyment of basic
righrs aned which are stipulated in the Constitution, These have to be
considered in the special context of the spreificd objectives and statu-
tory duties of the NCA to “conserve gud develop the naturval resources
of the Conservation Area™ (Secrion SA).

The right to property under article 24, for the purposes of our dis-
cussian, is limited in three ways. First, the provision itself is clear that
the right is not absolure. It does not make cxpropriation of propercy
b the state illegal per se, except that it has to he carried out (a) under
the authority of law; and {h) compensation is provided for So far as
the inpact of regulatory powers is concerned, we would sugpest thar
deetned land righis are of o types. There are those which can be
specifically identifivd as belonging to a particular individual, {family or
a much smalfer group than the whole cormunity. Such rights may be
in pracrice idemtifiable and identified with particolar parcels of land. In
this case, any form of regulation which ameunts to expropriztion (lor
example, building a road through or closing off an area of land
belonging to a family) could be argeed w be invalid unless the provi-
sicnts of the Land Acquisition Act are followed and compensarion pro-
vided for. The Ngorongors Conservation Area Ordinance, unlike che
Town and Country Planning Crrdinance, does not make provision foe
the applicability of the Land Acqoisition Act and to that cxtent ic
could be held to be mvalid or the Coure mizhe read the Jater Act ineo
ir to make it consistent with Acticles 24 and 13 (right to be heard} of
the Constitution. In practice, though, if litization were to ke mounted
on these particular issues, it would have to |J-e done in relation to very
specitic halders of land relating to a very specilic incidence of whart is
alleged o be expropriation.

The second set of decmed righes are of 2 more historical and general
nature, relating to the Area as 2 whele belonging to the Maasai com-
muniry as a whole. In this case, we submit, the cnabling vegularory
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powers amounting to expropeiation are also of a general natuee and
cxercisable on a conninuous basis, Bue these too need to be sebjected
ra the test of constitucionalice. We consider this togecher with the ather
limitations on rights stipulated in the Consticution,

The secoud and third types of linutations relate to cerrain specific
provisions in the Constitution and the general decogacion clavse in
Article 3h Article 27(1) provides:

“Every person bas g duty ta protect the natwral rezounrces of the

Intfted Repubfic Government and public progersy which is collec-

tively cuwneed by ol citizens, and 1o vespect other persou’s progrerty™
Here :;x't‘rr:.f- person would include the NCAA which is. morcover,
specifically charged under rhe Ordinance to conserve the resources of
the Area. Since the perfarmance af this duty impinges on the nghts of
the residents, as we have seen, it should be construed 1o this context as
a linutation on their basic nghts.

Similarly, Armicle 30 in Sub-arricle 2 stipulares that basic rights and
dotics do not nvalidate any exiseing lasw ar prevent anv legislation
from bcing passcd or anvthing from being done under it if the purpose
of such law s oo

Bl ensuce .. preseevation and development of wealth or any other

interests to enhance publlic beneht; ...

£y enable anvthing else w: be done in national interest.

(O first reading, these are very wide limmiracions, But che courts have
developed cortain, now generally aceepted, principles of construcrion
to limit the offect of such clavses oar basic righes. Increasingly rhe
Tanzanian cgures have hegun to rale nodce of these developments
elsewlhere. Broadly speaking, the principles and criteria nsed {and e
would sav the list is still open) in the interpretation of such limitadon
clavses are:

That the limitations should be stricrly and narrowly conserved
(Chamrobug v The Amrorzey Gesweral [1988), Miikila v The Attornay
Clenaral {1993), etc. b

That the onus of shirwmy that the limitation 1s applicable o [imiting
certain basic righrs 15 gn the state.

That the limitation in guestion should be proportionate o the mischief
it is supposed to correct {The Dhrector of Public Prosecutions v Dauds
Pefe [19907).

That it should be justifiable in a democratic sociery (this farmularion
irself comes from other jurisdictions and has not ver been judicially
adapted in ‘[anzania, but the High Court, particularly through Judge
Mwalnsanya, has come very close o ik, see Chanechoa @ The Attoraey
Creneral {19RE]

That the liunitation should not be such thar it undenmines the core oc
vssential content of the righe (alsa fram ather jurisdicrions). 23 '

25 Omn fimiration meneralle, see Mlnaonada 1983,
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Rignt to be consulted

It is in the light of these principles on righrs and limitations that the
twin ohjectives of the NCAA to conserve the natural resources, on the
ong hand, and promote the interests of Maasal citizens, on the ather,
should be read. This also mieans that che lisntations discussed above
can onhr be upheld if they do rot onderming the essendal content of
the rights of propercy (and other rights) of the Maasai as 2 communicy.
What 15 the essential content of the right o properry? The principles
and the rafionale bebind the Land Acquisition Act and the provision
tor compensation in Article 24 of the Constitution supply the essential
content, and should he adapred to apply to the circumsrances of che
WCA and the rights of the resident haasal community. The racionale
behind the Land Acqoisition Act is to put into operation the right of
the individual to be heard before histher propercy rights are affected in
any way, This is also stipulated as a pacr of basic rights in Acticle 1.3{8)
of the Constimtion which provides, ameong ather things, for the righe
to be heard. '

In the case of the community as a whaole, we would argue hat the
cight ¢ be heacd cranslates ioto dhe tight w be congulted before dec-
siomns regarding their property are made, Insupport of this proposttion,
there are highly perspasive cases from India, a jurisdiction which has
many sunilarities to Tanrania and whose couer decisions are well
respecred throoghout the Commeonwealth. In the famous caze of Teliis
e Marebay Municipal (1987, where pavement dwelkrs were evicted
by the Bombay inunicipal asthorities and their propersies demalished,
rliie Supreme Court of India, holding that the pavement dswellers had a
Fight to be heard, which in this case meant the right o be cansuleed,
pue it thus:

“The vight to be freard has fwo facets, ftvinsic and instrupicntal,

The intrinsic value of that yight consists in the opporiurity which it

gives to mdividuals or growps, against whow decisions taken by

public anthoritics operate, to participate @2 the proceedings by
telich those decisions ave wmade, an opportunity that axpresses their
digrity as persons .. (vight of the poor fo participate in prblic
processes)” {Telis 1o Bowbay Musicipal (1987:378); for fuerher dis-
cussiai see Shivil [19%a)).
Thus the very processes of the NCA and the cxcrcise af posarers affect-
g the property rights of the Maasai on 2 continuous basis entail
staturory provisions to enable 3 conrnuons process of cansulracion
trar o decsion-making. For the consultannn ta be effective aod not
simply cosmeric, it has to take place priot (o the making of decisions
(see Rubowedo erc v Tanganio-Zambig Ratheay Authoriey (198615 In
practice, in the case of the NCA, putting this proposition inie opera-
tion can only mean the staturory law providing for “partcipation in
public [in this case the management and administrative processes of




the WOAA] processes’. To the exeent thar the Ordinance docs not stip-
ulare oreans andfor mechanisms for such participarion and consulta-
tion, it is deficient and therefore inconsistent with the basic rights pro-
vided in the Constitution. As wo have argued, rhis deficiency cannot be
curcd by the limitation clavses in the Constitution.

We now rurn to che ssue of compensadon. Again, the principle af
compensation has oo be adapred ro the context of conscrvation and the
callective property rights of the residents. We can eale our cue from
the way the issue of compensarion was addrcssed by the celonial gov-
crment when the Serengeti daasal were moved to Ngorangoro. For
some gpraaps [thase maved feom the willage of Iandajega), manecary
compensation was awarded. For the Maasai who were moved to
Mgoronzoro, the pledge included the provision of water (and presum-
ably other facilities) in the new arca as compensation [Tanganyika
1958a320 That pledpe has never heea fully carried oor {Lane 1997;
Tanzania 1990; Rugumaryoe 1994), We would argue that the continuous
effect’ of the regulatory powers of the INCAA on the prapercy rights of
the Maasai entails a conrinwous obligation an the part of the Autherity
t compensake them in tecms ol peoviding coltecrive facilities snch as
water, health, schooling etc.. T ather wards, this is not a welfare mea-
sure ar al the discrerion of the Authorioe Rather, it 1s a constitutional
obligation on the NOCAA, the breach of which resules in the violation
of the Maasai right to property stipulated in Article 24,

Village-based tenure?

Before we conclude this chapter, we should draw artentdon to the
recommendations of rhe Ad Hoo Miniscerial Commission on land
tenure, the only study we know which specifically addresses the isswe
of land tenure in the WCA, The recammendations may be summarisad
as follows:

1. That the Anthority as such does nat have tenurial righes ger se over the
Conservanon Ated.

2. That the Authority’s planning., regulatory, conservation and manage-
ment funcdons are not wcemparible with the land tenure rights
belonging to the indigenons commuonity,

3. That the Willages, ljamaa Villages [Registration Desighation and
Administration) Ace, 1975 {MNe21 of 18735, now absacbed within che
Local Government {District Authorities) Act, 1282 (No.7 of 19832,
should be tully applied to the villages of the NOCA.

25 Ewven the faemulation of the pledaz co compensazs fits v amd suppers che argormenat in che
(g
“Ie woil¥ b rectclify coppreciated thar il compensation meest be paid o all wbo are
b diinarhed by the exclusion of b righis frome Mee mome Fiachl B ther case of tlha
Masad snclr compensagion will dabe the Jors of nee sweater supiles i areas outsids
the Park, while cumepresation: e east qodl! be paid fo frdividiels evacnated from L
Lake Provmer wilgge of Fasdafega™ [fid 22
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That the villages should be given tenurial rights by surveying, demar-
cating and ailing village lands.

That the altimate control of land-use planning should conrinue to be
vested. in the Aothoriry,

Thar the Authority should be fully involved in drawing up village
houndaries, thus ensuring thar critical canservation arcas remain our-
side the villages and that tenure in them should be vested in the
Authority (Tanzania 1994),

Wi fully agree with the proposition in 1, as we have demonstrated
in this Chaprer, We partially agroe with 2 but, as argaed above, the
conceprion and statutory operacion of the conservation, cte. functions
of the Autharity have to be considerably modified to make them cam-
patible with the constitutionally entrenched tenurial rights of the
Maasai. In our view, to the extent that 3 implies thar the Villages
Registration Act deals wirh jsswes of land tenare, 1t is misconceived.
The Villages Registracion Act {as was obscrved in the Mulbadate case)
has nothing to do with questions of land wnore. Whether ar not the
NCA villages are registered will no in irself resolve the tenurial prob-
lemn af the NCA. It is in this respect that the position taleen by rhe
Commission in 4, 3 and & becomes critical.

The subtle bue significant implication of the recommendation that
the villages be dewmarcated with che full involvemene of the NCAA,
such that sensitive conservation areas are vested in and lefr under the
exclusive jurisdiction of the Auchority, has the patenrial, indeed che
real danger, of a sccond Serenpeti-like displacement of the Maasai. As
with the Ministry of Lands at the national level {sec Tanzania 1994a),
the Anthority would ese all irs power to limic lands within village
boundaries. In short, it would ‘gherroise’ the Maasai within cheir vil-
lage boundaries where it would continue o have a sav on tand-use
planting, while ac the same time the Maasai community wauld have
1o say, Jet alone rights, over the rest of the so-called sensicive conservi-
ticn areas. Besides being torally inconsistent with the constitutional

" and historical righes of the baasai, this move would compartmentalise

conservation and development functions over geographical and social
space, thus dissmbodving the Maasai nor only as a culeeral but also as
an economically sustainalle community, This kind of recommendaion
assumes that the local commanity has no role in pardcipating i cop-
scevation and benefiting from it. We woold recommend that any mave
in this direction shauld be stoongly resiseed.

Maagsai communal rights of vccupancy relate to the whole of the
Conservation Area, and to rhe extent that certain so-called sensitive
areas are closed to human use and achvity this should be with the fuli
cansultation and participation of the community which conrinues to
have participatary furisdiction over the same. In rerms of land tenure,
the land continues to be vested in the communiry under their deemed
right of occupancy, albeit modified. .




n conclusion, the property rights argument developed in chis
Chaprer does a number of things. First, it reconciles the dual mandate,
le. comservation and development, of the Authorty, and gives the
statutory objective of safepuarding and promoting the intereses of
hlaasal cielzens a tangible conrent, The objective therefore ceases to be
hortatory at the absolure discretion of the Authority, Second, the posi-
tiom taken in this chapter allows restriction of the propecty rights of
the Maasai without destroving the essential conrent of those rights,
Third, it brings into focus the cencrality of rhe comsultation/participa-
tian of the local community (the Maasai) in the managrment of the
natueal resources concerned in the interests of the pation as a whelce
without compromising the basic and fundamental cights of the
Maasai. Finally, our acgument demonstrates the deficiencies of rhe
existing Ngorongoro Conservarion Qrdinance, while at the same time
giving pointess as to the direcrion of amendments. These are the argn-
micnts which are carried [urther in the following Chapters of this study.
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Chapter 4

Right to life and livelihood

The law .

In the Rill of Rights right to life and irs protection is one of dhe most
nmportant basic righes (Article 14), Various jurisdictions have con-
siried life to mean more than simply biological existence. It includes
life in the sense of being able to live as a wholesome human being with
alt the basic necessities for living in human dignitv. The Indian case of
Telfis, cited in Chapter 3, held thar the right to life includes the right te
livelilvond “hecause so person can Mue woithour the means of living,
that is, the means of fvelibaod” (1987:368), The Indian Supreme
Conrt conrinued:
“Life, a5 observed Field, . fn M ¢ lines 94 UN 113 (1877,
MREARS Ore than mere guirnal existence amd the inhibition ddinst
the deprivation of life extends to gl thase Lniits and faculties Iy
wlrick life is enjoyed. This observarion was quoted with approval by
this court in Kharak Singh v State of UP (1964) 1 SCR 3327 (ibid.).
None other than the first President and the respected leader of
Tanzania, Julins MNyerere, clearly summed it up thos:
“Life is the most basic Isnan vight. If justice wreans anyebing at ail,
i wnust freotect life. That showdd be o coustant underlying puorpose
of all social, economic, and political activities of government at all
fevels, ...

“To have fand, clothing, shelter, and ather basic necessities of
life; vo live withing fear; to bave an opportusity ta work for ome’s
fiving: freedon: of association, of specch, and of warship, Al these
thisgs together gre ainong the basic principles of Fving as a whale
frersoi i "Freedorn wud Justice”. In other words, alf arc almost wni-
versally accepted s basic 'Hiwiarn Rights'™ 7

The Taneanian cowrts have not had the opporounity to consider Aracle
14 on the right to life, Bur there is no reason why they should not find
persuasive the Indian authoritics and the pronouncement of Nycrere,
whao has been previcusly guoted by the Couers in their judicial pra-
neuncements (see for example Astorey General 1o Akosnay [ 1994).

The Maasai ‘means of livelihood’

What, then, are the traditional and ‘modern’ means of livelihaod of
the Maasai residenes in the Copservarion Area? The main activigy is
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livestock keeping which is done in what has nosa heen recognised as a
rallonal maoster throogh the pastoral mode of production. One of the
Lnportant aspeces of this mode of production is the seasopal move-
ment of peaple and catcle called ‘rransbhoemance’ which assumes free-
dom of movement, a right protected in Ardcle 17[1} af the Conscitu-
tion. In the case of the bMaasar suech freedom of mavement within the
Area assumes even mare significance as an essential means of their
livelihond. The ocher camponents of this means of livelthood are:
AccUss to pasture, grazing, water poines, and salt 0 rhe crater. Omne
must alse inglude o this che traditional practice of buraing unpalat-
able grasses as part of sound range management (NCAL 1995),

As a secondary means of hvelihood, the Maasai practise bee-keep-
ing and boney gathenng, Frobably the most important activity on
which the Maasal fafl back, particubacly in times of crisis, is subsis-
tence cultivation of food crops. This has been the subject of greae con-
tention since the inception of the Ngorongore Conservation Area, and
will be considerad in some detail in the nexe section. Suffice it to can-
clude here thar the rights of grazing, acoess to pasture, water, sale, and
the rghe to cultivatiaon are pace of the right to life and livelihood of
Maasai as individoals and as a communigs, We wow turn to the thorny
prohlem of coldvarien oo illusrrare in practice how the exercise and
enjaoymenr of the right o life are prahibited and restriceed.

The problem of cultivation

There arc a nomber of TISCONCERL DN and prejudu::f:s Surrmmdmg thix
problem, which resule in misleading and highly inappropriate (and
possibly even dangerous vo the Maassai) solutions being suggestad.
These need to be cleared at the outset.

First, there is the view that che nomnadic peactices of the Maasal
result i lack of care for land, resulring in soil erosion and other abuses.
It is now recognised thar ehe pastoral mode of production B not neces-
sarily nomadic but is what is called transhunance, namely a rational
system adapred oo the ecolagy and the delicate enviconment in which
the Maasal operate. Maore often than not overgrazing resalting in soil
ercsion, for example, is the resule of ocher factors, such as shortage of
land available for pasture arising from massive fland grabbing’ in
Maasal areas (for example, sce case studies in Tanzania 1994h) rather
than of the pastaral prachces of the Maasal themselves.

Sccond, there is the view that if cultivation were permicted, it would
result in extensive cultivation, and that there wonld be an influx of
immigrants, which it would not be possible to conrral, The solurion
thercfore s oo prabilit cultivation for evervone, incleding the resident
Maasat [Tanzania 199:67-8). The answer to this is rhac all studies
have shown that the Maasal vesidenes themselves ate not, and never
have bheen, interesced in excensive culcivacion, Their interest apcl
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demand chroughout have been tor small plots (srafieestan} for growing
food (Tanzania 1994 b4 00,

The NCAAS General Management Plan itselfl cires a study showing
thar Maasai residenis cultivate small plots for food near theie bomas
ot at some distance in places switable to grow male, beans or potatocs
INCAA 1995]). In the study the averape size of such plots varied from
1.5 acres per head of houwsehold in Pndulen to 2.3 acres near Naino-
kanoka. More extensive culvivation was found to be practised by
“aavermment and NOCA eneplovess, schand tegchers, bospital wworkers,
shop keepers, ard atber now-indigenons residerts who have a job or
Pusiness within the NCA™ {ibid.:17). In this casc, the size of plots was
found b0 be twice that of Maasal plots; in many cases they worne
worked by hired labour and nswally ches were need to grow coops for
pecfit rather than subsistence,

The other group which also caloivated extensively was  the
Wasrusha and Wakllern who have been resident in the WCA for gen-
crations (NCAA 1995]. Thus, visiting the sins of athers by a complate
ban on cultivation, violating the MMaasai’s right to life, 15 anfair, unrea-
sonable and disproportionate, to say the least. Rather, one would have
thought, it wouold be more rational and reasonable for the NCAA
contral caltivation by its own emplovees and other non-indigenous
peapde. Tha arpument that peemitting culcivarion weould sftteact g foad
af immigrants only points o the NCANS mability — for whatever rea-
san — (o conteol immigracion, for which the Maasai, who In any case
dir not pacricipate in the management, cannot be held responsible,

Third, thece is che stecectype that cultivation by the Maasal is of
recent origin and thar rraditionally the Maasai were pure pascaralists.
It is held chat the coltivation is neccssitaccd by e fact that the Maasai
can 0o longer rely exclusively on their livestock for food, and that the
multiple land vse concept inclides anly dual use, ie, wildlife consetva-
tion and pastorakism, not cultivation. As the Ad Heoco Minsterial
Commission put it, “oltivation and comnserpatios are, to g large
extent, srutiafhy E'Ad:sswe (Tanzania 1220:67).2%

Theee is evidence that small-scale subsistence cultivation by Maasal
has been pracrised since, ar leasr, 1890 [Tanzania Wildlife Conserva-
tion Monitoring 1993), Therefore it could be considered part of adi-
tional Maasai practices. In which case, the right to cultivate was with-
in the contemplation of the colonial authorities when they assured the

- Maasai that their rights would be presceved in che new  Arca.

Admittedly though, even the colenial authorities were hoping that the
Maasai wounld evenmally be persvaded to give up celrivarion alto-
gether.
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annd tharc cultivacion in chis sespect be jnnegrated as 4 legitimare compaacny of the mulpls
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Tn the carly 196{s, under Foshrooke as Conservator, the problem of
cultivation existed bur he sought o regulacee it by a2 system of permics
rather than banning it altogethes? His successor Saibull was more
aggressive in enfarcing the regnlations and bringing o baok rhe sn-
called illicit cultivators, which cost him dearcly in torms of amiable oela-
Lions with the indigenons people. In 1975, the conzervationist lably
{both the scientific and the politicall) won the day and cultivation was
banned rotally by amending the Ordinance (Secrion BA). After an out-
cev fram the Maasal (Tanzania 19240), the chen Trime Mlinister in
1992 lifted the ban temporarily for three vears. 3 Bur without amend-
ment of che law, the sitnation s precanious. ln owur interviews, the
bdaasai people could not hide their anxicty as to what would happen
now that the three years had expiced.

Fourth, the solations offeced are thar the Maasas shoold choose
either to be pure pastaralists and stay in the NCA, in which case rheir
food needs would be taken care of by relief supplied by the NCAA, ar
t become pure cultivators and quit. This is whae gocs under the robric
of ‘fored seenrity” in the literature, Under the second bption, those who
wail ra cultivate shoold be siven lands and equipment, ete. in other
areas, Lolianda for example, Tn orther words, the Maasad should aban-
doa their homes a second time rownd (NCAA 19951 All along, howe
cver, the governmenr aud the NCAA position has beérl} and is, to
phase out culiivation 1o the NCA.

None of chese sofueions addresses the real issue and the demand of
the MMaasai bascd on their fundamental rights, The Maasai have made
it wery «lear (a) that they are not pure pastoralists; they have always
cultivated as a fafl-back position; (B) that they de not want o be pre-
doeminantly cultivators; and (¢ thar they are not asking for, nor inter-
ested in, “food sccurity® in the sense of food relief. Their demand is for

food self-reliance. They are only asserting their righe to livelihood

(food) with dignity and not begging for a Favour i the form of relief.
Tn any case, relief becomes relevant only when there s a natural disas-
ter. They are suffering from a man-made disasrer because of che stub-
lrom attitude af the A A and the government.

All in all, the cultivation problem has persisted and no solution has
been found. Tn aur apinion, Section 2A of the Crdinance, banning all
cultivation, hreaches the Maasai®s fundamenral eight to life and Liveli-
hoad. The food problems of the dMaasai have been well docymenred
{Tanzania 1990} and studies have shown chat when culgivarion was
permitted in I992 ir dramatically chanped the nutrition standards of

%
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Sice Mgoeongnra Cnpscrvacion Area (Lonteol of Use of Land foc Agriculiural FPorposes)
Crrier of 30 October 1961 ),

But zew the cnse of Amadd o0 Kamenge v, Beging ofo Lezare o Mavy o Lozaro
Criminal Case iMoo 2988 i which the primacy cowrt megistrare, albeic praroicously,
obserred that no vne was alleared te coltvate and therefore the Disiricr Cormissiones™s
atder that coly indigencus peaple be allowed 1o coltivare in the Crngeevation Arca was
WINING-
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the daasai. The enfarcement of the blastker ban on agriculture under
Sectian 9A has led to geeat suffering for the Maasai and further viola-
tion of their ather human rights as the following casc studics show.

Case 1:

In MNovember 1986 the WA A Roard passed a eesclution reconunend-
ing contnucd legal action against iflegal cultivators (Foshbrooke 1288).
Between December 1986 and Apnil 1947 five villages of the highland
area {Empakaai, Mavali, Nainckanaka, Esirwa and Neorongoro} and
three willages of the lowland area {Endulen, Esere and Kakesio) were
surveved to detecmine the extent of cultivaton. Subsegquently an anti-
cultivation operation involving 26 rangers was launched ar the hehest
of the Board. At any one time during the operation chere were 20
rangers 1o the beld, Tt 1s reported that some 1,305 acres af land had
been cattivated within the NCA {AMakacha and Sayalel 1487).

In Auvgust 1987 the Conservator reported that the Authority had
cartied owr a special ‘and-cultivation’ campaign. The operation
invalved the slashing of the offenders™ maize in the 1,303 acres of cuali-
vared land. A total of 666 people were arresied, of whom nine were
jailed for three months and 49 fined a total of 515,600,000 Tanzania
Shillings. The effinces with which they were charged included illegal
curting of trees within the Conscrvation Avea contrary to Section 9{i}
amd {i1} of the Wildlife Conservation Act, 1974, and illegal cultivarion
in the NMCA contrary tor Section 9(1)0vii) of the Ordinance as amended
v Act Na.ld of 1975 (Makacha aned Savalel 1987; Foshrooke 19858).

Of those convicted as a result of this eperation, five appealed to the
High Court of Taneania againse the decision of the Monduli Dhsedce
Couart. The decision of the lower court was quashed and the convice-
tinns set aside on the grounds thar: (a) the accused were charged under
a repealed peovision of the WCA Ordinance, and (h) that Scction A of
the Ordinance which the accused were alleged to have vielated con-
tained oo provision for punishment {OVorrfe Nogotyalks o Others
Republfic {19591),

It 15 reparted chat afrer noting the severity and illegality of che anti-
coltivation operarien, including allegations of bribery and corruption
stating that villagers paid large sumis to Authoricy staff o avoid heiog
prosecured and having their maive slashed, Flenry Foshrooke, who
was chen a member of the Board, took steps leading co an enquiry by 2
committee appolnted by the Board. The commitcee is. said o have
reparcted back to the Board, fully substantiating the allegations of gross
viglations of the law and of bribes taken by Authoriny staff. The com-
mittee recommended that the services of junior staff invelved should
be rerminared and that the senior staff should be deabt with by che
Minister As Dosbrooke™s appeals o the Minister and the President of
the Tnited Republic to rake action against the culprits went unarcend-
ed, he resigned from the Board in protesr (Fosbroolce I988; Loft 1994,




Case 2:

William olc Scld, a Maasai resident of Endulen village and secretary of
NCGOPADED, a local NGOY in the MNOA, recounts an incident in 1994
when the Authority’s game wardens found herds of catcle grazing in
village forest, whereupon the wardens impounded the herds gnd
detained them in the Authoricy’s vards for several davs withour feed ar
water The paseoralists whe owned the cattle were alse beaten and
their Botras burne down., This inhumane high-handedness on the par

of the wardens was condemned even by the Fastoral Council [incer-
vicw at Endulen, 2 Juge 1997}

Case 3:
On 21 March 1957 an acmed squad of the Authority’s game wardens
utider the supervision of Mathew Maige, the head of the Management

of Natural Resources law enforcement unie, raided the pastoralises of

Nainclranoka village who were grazing their herds af catde in the part
of Itkeepusi village forest which is curside the boundaries of Northern
Highlands Forest Reserve. The herdsinen [Ringoine Scpru, Parkepu
Kasale and Singore Lemailova} were severely assaulted and their spears
and simes were seized by the wardens whe in tum wsed chem o glash
ehe herds of cattle. Three head of cactle had thejr legs, backs ur stom-
achs stashed and five were [ost in the cnsuing stampede. Seven head of
cattle sulwequently died (Letrer te the Ngorongoro Discrict Commiss-
wner by Village Executive Officer, dated 8 April 19973, The Magsai
reacion was nmediate, About 300 Maasai warriors are sald to have
mobilised and prepared for war with the Auchority, A porentially vio-
lent canfronravicn was averted only by the Jntervention of ¢he
MNgorongore Distect Compssioner, the local Member of Paclisrnenr,
the Maasal traditional leaders (the Laigienak) and che Conservator of
the NCA.

At the reconciliation mecting held ar Irkeepusi village on 23 March
1937 berwreen the Maasai community and the Ddstricr and local pov-
ernmenr leaders and rhe Authority’s copresencatives, it was decided
that the dispure should not be pursued ra the higher levels of the gov-
ermment or the courts of law, but should be settled through che teadi-
rional customs of the Maasal. The terms of rhe sectlemnent woere thae
Mathew Malge, the head of the Authoriiy’s MNR, should be forth-
with relieved of his durics, and that the Aurhotiny should pay compen-
sation o villagers who losr their cattle and to the three persons who
wore assaulted v the game wardens. To the knowledze of William ole
© Scki {interviewee) the WCAA paid compensation for the beads of catcle
killed or lost in the incident at 70,000.00 Tanzania Shillings per head,
and the two herdsmen who weee injured by the MINR wardens were
repartedly paid 75,000.00 Taneania Shillings cach. It is not lnown
whether Machew Maige was indeed eelieved of his ducies {intervicws
with William ole Seki and Francis ole Svapa on 2 June 1997,
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These case studies demansrrare ¢he extent and intensier of the
breaches of human eights in the course of the exercizse of the
Auchorit’s powers of enforcement. The next queston s whether the
hreach of the dght wo livelihood is covered by any of the limitation
clauses, thus perhaps validating ¢he provisions of the Ordinance bane
ning cultivation? That is the next question to which we e,

Constitutional validity

1)

The INCAA, as we showed In Chaprer 2, has exrensive statnrory powe-

ers of prohibiting, restricting, controlling and regulating the very

means of livelihood of the residents. Section 9(1)- cmporerccs the

Authoricy in its discretion o make general or particular orders for the

purposes of conscrvation, protection and presecvation of narreal

TERCIITOLS:

prohibiting, restricting or controlling the use of land for any purpose

whatsoever;

prohibiting, restricring, limiring or conteolling;

a} the introduction, grazing, warering or movement of stack;

b} the firing, clearing or desteuction of vegeration includivng stulbles;

o) the use of wells, horcholes, watershales, water-courses, streams,
rivers or lakes;

d} the gathering of honey or forest prodoce;

] the exercise of any dehes in reladon to forsst produce detennined
mder the provisions of the Forests Ordinance;

£} the introduaction or removal of flora or fauea;

) the use af apricultural implements or machinary;

h} the carrying ar use of weapons, snarcs, traps, DCtS O POISOLL

Lhsobering arders so made iz punishable by fines andfor long prisos

sentences. The powers are not oaly wide-ranging bae victually made at

the discretion of the Authority. The right of appeal is to the Minister

whose decision is final and not subject to review by any courr {Section

148(2). What is more, appeals are limited to specitic orders “imade in

relation to the person aggrieved thereby ar any memher of his house-

hald or in relation to any parcel of tand in or over which such person

bias an mterest under a right of cecupancy, lease, enancy of Mortgage’,

In practice, such a right of appeal, hmited as iv is o che Ministen, can

hardly be of much wse to the community whose grievance is general

and against whom the genceral orders of the Authority function as

essentially oppeessive (and unconstitucional} legislation.

In our view, the powers enwmeratcd above (and other simulae posw-
ers in the Ordinance) are in breach of the consdrutional right of the
Maasal to life. To that extent the reievant provisions arce invalicd unless
they can e rescoed under the gencral derogation {limitation) clause.
The arguments made in Chapier 3 1o relation to the scricr consteuction
af limitation clanses apply with even greater force when considering
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the fundamental righr ro life and lvelihood. ®e very much doubt if -
any respectable court would uphold violation of the right to lifc of a
whole communiry simply on an argument that it was done in the pub-
lic or the national interest (Article 30 of the Constitution). Such over-
riding public ur national interest {probably war or a nmadonal disaster
but certainly nar convervadoni would have oo be steictly established
Baut, cvon more impartant, ic would have o be established that public
interest demands deprivadon of the livelihood of the Maasal. Giving
the limitatian clause a nacrow reading, and accepring conservation as
in the pulilic inrerest {including of course the interest of rhe local com-
munity itselfy, we would argue riac the wide-ranging powers of the
Authority can only pass the constirutional test if;

the law (ie. the Ordinance itself) makes it mandatory on the Authority
to provide the affected individual, group or community with alter-
native means of equivalent liveliood, meaning, in this case, grazing,
cultivation, gathering honey, access ro water sources, ete. within the
Arca as compensation; and

this is done in consultarion (right to be heard} with che commuaity on
2 connnuons basis,

If these two requirements were cmbodied in the law, then one coald
also argue that the limitation on the rights of the residenss was truly in
the public interest since the immediatety affected members of the pab-
lic (the local community) were imvobred in the maling of decisions
involviag the exercise of power The argument is not that, by being
consulted and giving their agreement, the community concerned has
waived its righrs, Human rights cannor be waived. But rhe argument
would be thar the limitations would be Sustifiable in a democeatic
society’, since demacraric governance by the NCAA would be legally
in place, and that the limitations did not deséroy che essential cancent
of the right oo life. '

In acher words, the conclusion we aerived at in Chapter 3 revarding
lanu] rights is equally applicable in the caze of right to life and Lyeli-
haod. This means that the law governing the NCA has to be funda-
mentally restructored if it is ro be consistent wirth the constitutional
(human) rights of che residents in the Area.




Chapter 5

Right of freedom of association, assembly
and expression

" Introduction

The formation of associations is one way wherchy people sharing
CONUNON interests may organise, cammunicace, manage soclal, eco-
namic and political activities or work together to advance special or
srneral interests, The right of association s therefore central o the
realisation of other rights such as Ereedom of assembly, exprossion or
waorship, The discussion of these rights i the context of Maasai resi-
dents in the NCA has o proceed from the premise af long-standing
and continued srate-imposed and institutionalised legal restraines upon
the righrs of Tanzanian citizens to assockale, 14 s therefore important
ta understand the problem of the right of the Maasal to associate as
typical of cthe problems concountered by other citizens in their attempis
o organise in civil sociey

At a backdrop to the appecciation of the difficulties facing the
people in their attemnpt to organise in civil society, in this Chaprer we
shall first surver the legal remime on the right of association and, sec-
ond, briefly trace the kaw and pracrice for the registration of societies.
We shall alse provide an overview of the NGO scene and focus on spe-
cific problems related to the right af association within the
MNgorongoro Conservation Acea, We conclude by arguing thar the right
of association of Maasai residents in the NCA should be teeatzd ae the
samv level as thar of ocher Tanzanian citizens,

Overview of the legal regime on the right of
association

Associations or societies in Tanzania may be orpamised and registered
or incorparaced under three differenc statiices. There is, first, che
Societics Ordinance, 1954 (Nl of 1934); secondly, the Trustees®
Incarporation Orodinance, 1956 (No 18 of 1958Y and lastly the provi-
sions of the Comparies Ordinance, Cap. 212 of 1852 relating ta incar-
poration of companies limited by guaranter and not having share capi-
tal. As the majority of socicdes are registered under the Societies
Ordipance, our main focos bere will be oo the operation of this
Crrdinance. In relation o organisations registersd under the Trustees
Tncorporation Ordinance, rrustees appoineed by a bady o association
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established in pursoit af, for example, religious, cducational, scientific,
sacial or charitable purposes, may apply o the Adminiscraror General
in the Ministry of Justice for incorporation (Sectien 2). Companies lim-
ited by zuarancee and not having share capital are in offect non-profie-
£arning associutions organised in company {orm. Often, these are chari-
table organisations cstablished o advance social, cultural, educational,
research and scientific objectives. There are very fow NGOz in Tanzania
which have been registered under the Companies Ordinance,

Registration of an association under the Societies Chrdinance is
sought by application to the repistrar of sacieties who is the Principal
secretary o the Ministry of Home Affairs, Section 2 defines a sociery
registeable nnder the Ordinance as including any club, company, part-
nership or associatian of ten or more persons, whose objectives are not
similar to companies set up for business onder the Campranics
Ordinance. Trade anions, political partics, co-opetative societies and
Statutory agencies of associations are nar socicries within the meaniog
af the Ordinance.

Under Secrion 7{1} of the Ordinance every local society is required

ta apply to che registrar for registration. The registrar has PIRSELS 1D
refuse registration if he is satisfied that such local sociery 1s a branch
of, or is connected with, a foreign political nrganisation. The registear
s empowered under Section @ to refuse the repistration of a local soci-
cty under the fullowing cicnmscances:
that such lacal sociery is being or is likely to be used for purposes prej-
wictal to, or incomparible with, the maintenance of peace, order and
good goverminent; or
that the applicarivn does nat comply with previsions of the Ordinance
or any roles made under it; ar
thar such society does not exist; or
that the name under which the local society is to be registered is: ja)
identical to that of any other existing local socicty; or (b)) almost
resemibles the name of another local society, as in his opinion, to he
Jikely to deceive the public; oc (¢f the sociery i, in the regisrrar’s opin-
101, uncdesiralle. '
While (i1], (11} and partly (iv) could be categorised as purely regulatary,
(8] and {1v] {c) are resmicrive, eivirys che repistrar very wide discre-
tonary and almost arbittacy powers. This places the right to associa-
ton under the powers of the Exccutive branch of the govemment.

Under Section 12 af the Ordinance the registrar has absolute discre-
tion to cance! the registration of any Jocal sociery il the sociery con-
cerned 15:

a branch of or is connected with any loreign organisation of a political
TATUEE:, O

being used for unfawful purposes or for any purpose prejudicial to or
j.l'!CEHTJ['.'-EI.tE'_‘IlE vwith the maintenance of pea, order or g:}g;_{ EOVETL-
nent; or
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fiiy has altered its objects or pursnes objects other than its declared

1]

ohjects; or
has failed to comply with an order to fornish the Repistrar with audit-
b Aceounes,

Altheugh it is nor a requirement under che law, in praceice the regis-
trar seeks the opinion of government departments and institutions con-
sidered relevant by him before registering a society. For cxample, when
a narional chaprer of Amaesty Internadonal, the world-wide human
cights organisation which works for the release of prisoners af con-
scicnce, sought registration in 1283, the registrar sought rhe apinion of
several ministrics including those of Justice and Farelgn Affairs and the
Prime Minister's affice. It took nearly 16 moaths for the organisation
to be repistered.

Often, the registear seeks the vwivws of other established organisa-
ticts before deciding on the application, This is one way by which the
state cxercises control over civil organisations — by using existing
preanisarions or their leaderships, by patronising them or offering
them favours, and then using them to exert commal or exercise influ-
ence over potential civil activism (Mwaikusa 19%3).

Restriction on the right of association

Control of every aspect of civil fife and acovigy has been the pre-emi-
nent occupation of the Tanzanian state. It has been apely asseried thar
during the three decades of (he one-party state congrol was facilitated
by providing the appeopriate siructure and framework (Myeailonsa
1943). In single-party states, the government or ruling political pacry
assumes a vanguaed rele and tends to see no need for autonomous,
independent strucrires such as NGOs (Clark 1921, The political, legal
and constitutional development of Tanzanta from the carly 1%60s
reveals a pervemse process of monopolisation and meocporadon of
power in the state and party stroctuces, Virtually from its inception,
the independent state cmbarked upon the systemadc legal controd of
the labour movement, co-aperatives and other c¢ivil asssoclations
[Shivji LY9Ea),

The trndency towards state monopoly of contral over political and
civil society first manifested itself in 1962, when rhe independent gov-
crmment plunged into a serious rift with the rrade union movement,
the Tanzanyika Federation of Labour (TFL), culminating in the han-
ming of the TEL and its replacement in 31964 by the National Tnion of
Tanganyika Workers {NUTA), an organisation affiliated to the then
ruling party, the Tanganyika African MNacional Union (FANU)L The
1965 constitutional proclamation of the one-party state system in
Tanzania [Article 3 of the Ineerim Constitotion of Tanzania, 1965
[Ne.433 and the subsequent consalidation of one-party role led to the
further crosion of the conditions for the growth of a sustatnable civil



society. The statutory decentralisation of goverrunent in 1972 ahol-
ished rhe local government systerm and foor years later the stace
ranned the co-operacive movemenr. Before the end of the 19708 popo-
lar maovements such as rhe e es Salaam Seudents’ Organisation
(DUSOY, the women's movement, the nationat yourh organisation and
the national workers upion had been finnly placed under the hegemo-
ny of the ruling and sole political party, Chama cha Magdudng
(CCML

It should be noted that the Sociecies Chrdinance, which is srill in
foree today, was in the list of repressive laws recommended for repeal
ar amendment by the Nyalali Commission (Tanzania 1991) for being
viclative of Article 20 of the Constitution. The article provides:

“20-{1} Subject to the laws of the fand, every persou is entitled to

freedomn of peaceful assemnbly, association and public expression,

that is to say. the vight o assemmble freely and peaceably, to assaciaie

swith ather persons and, in particelar, ta form or belung to orgaidsa-

tions or associations formed for the prirposes of profecting or fur-

rhoring Pis or any other interests,

{2} Subgect o the relevant lowes of the land, & person shall not e

comipelled to belong to any assockalion.™
It is apparent that the Sacieties Ordinance makes it extremely difficult
tor citizens wr create civil organisatons. The wide and virtually uncon-
teolled discretion given to che registear of socicties to allow or refuse
registration or to cancel a registered socicty may be polisically manipu-
lated to srifle the organtsacion of civil socicty. Under Section é{1) of the

“Ordinance the President has the power to declare any socicty unlawhul

and he 1s not required to give any reasons for the decision. The Minister
of Flume Afairs is also empowered to order any orzanisation to cegis-
ter as a society under the Ordinance i he farms the opinion that such
ail orgamsation 1s carcving on activities ocher than lawinl rrade or busi-
ness (Secdon GA{1]) Once registered under the Ordinance, the organi-
sation hencoforth falls under it purview (Section AA{3 )L

The provisions of the Societies Ordinance were used o lquidate the
Tuvuma Development Aszociation.’! A nmnber of adher associations
have been decegistered under the Ordinance, including the Jehovah®s
Witnesses and the Easr African Muslim Welfare Society in dhe 1960s,
Dhoring the same period certain Muslim congregations which refused
ro ceconstiture themselves into regional or district organs af the
Supreme Muoslim Council of lanzania (BAKWATA)®Z were declaced
unlawinl under the Societies Orrdinance and their assers were vesced in

1

LY

[ronically the Rivmmes Developmere Associarion (HIVA), 2n association of villages found-
ed m 19683, wis engaged in self-reliance and commuonal produccion acdvities which were
aclually in line with official policies and the ideolosrical inclinations of the spate. Bi3ACs
cnly [odle was co arganise outside srates spensored sernctres where the gosvernment had
o 53y or concrnl.

BAKYWATA was furmed in 1968 wich the active ncountagemenc uf che covernrmoent, wich
the aim oF creating o single arganisation for duslims,
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BAKWATA by govenument fiat (G 434 and 435 of 1968 GMN 1o of
1969]. In 1980 the regisraden of the Tanzania Junior Doctors
Association was delaved for a long wme on the ground that there was
already in existence the Tanzania Medical Association, which the
junior doctors were free to join instead of creating their own organisa-
tion. Arcand the same tans, two kiwyers' assoclations. the Tanzania
Women Lawyers Association and the Kilimanjaro Lawvyers Associ-
atitom, mut with the same fate when members of the Tanganvika Law
Socicty argued in remarkably similar tones 1o those of the single politi-
cal parry in defence of its own monapoly positian [Mwatlousa 1993).
Maoce tocently, in his 19978 budget specch to the National
Aszemly, Al Ameir Mohamed, che Minister of lome Affairs, report-
edly stated that thiccy NGOs, incloding the Womens Couoncil of
Tanzania [BAWATAI?E, had been®seruck off the ogister by the end of
June 1997, while 206 others had received notification froan the
Minisery thar they were slated for dercgistration. The Minister cieed
inappropriate conduct under the condinons of cheir registaton as che
rrotnids for being struck off. e warned that NG Os wsing their repis-

tration as a platfonn w engage in hostile exchaopes of woeds with the

government would be siruck off, Accarding to the Minisrer, the aim of
the deregistration exercise was o reduce the presence of NGOs whase
acrivicies amounted o confroncing che government by vse of fora like-
l¥ to create confusion and insecurity in the country [sic!]. NGOs prov-
ing o be stubborn and working against their own constiturion, the
Minister added, would be struck off the register in accordance with che
law, Xr Al Mohamed Berther informed the Mational Asseinbly charc

. the Ministuy’s departmens for legal affairs and regisrrarion of NGOs

had been direcced o look inte the activities of every NG in the coun-
try o determine which ones should conrinue to operate. Responding
to the speech, a member of the opposition {Civic Unired Front
expressed cancern that the Minister was declaring war an freely argan-
1sed groups in socicty and che opposition as a whole?* These threats
and intimidation are a fair representation of the inrolerane atnitude of
the governmenc so far as the freedom of associanon 1s concemed.

The NGO scene -

S5ice the mid-1980s there has been a proliferation of civil associations
cammanly known as non-governmenral organisarions [NGOs) The
growth of NGOs in Tanearua is said 1o be one of the resulrs of the eco-
nenis crisis which hit the councey from the Tate 19705 The ¢rigis had
the effect af erading rhe aleeady doubrhul capacite of the state to pro-
viele social sepvices {for the majorily ol Tanzanians, The ensuing stouc-

BAWATA has challenged ira deeegisreacion by filing & conericotinnal pecition in the High
Court. Amanpg other chinps, it has applied for several prowisions of the Societies
Crdinance oo be cancelled.

The Geegrodtam (e s Salngon) Thozaday, 31 July 1997 poL, ond. 5.
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tural adjusement programmes shrank state frontiers socially and eco-
nomically, therehy crearing space for private and autonomous inftia-
tives which, frter alic, were manifested in the ereacion of nan-govern-
menral organisations (Kionde 1993). The unprecedented upsurge in
NGOs appears o have been in consequence of the encouragement by
donaors and European WNGOs which had decided to yv-pass the zovern-
mment and give direct financial support to local NGOs,

The government has characteristically tesponded o the recent pro-
lifcration of NGOs by iniciating the formation of non-stare mbrells
organisations supposedly for the purpose of monitoring and co-crdi-
nating Nz activities, Thuos, the Tanzania Associacon of Nan-
Governmental Organisations {TANGO)] was set ap for this purpose.
TANGO deliberately encouraged associations sccking registration as
MNGOs to affiliate with i The registrar of societies often asks for
TANG(Ys opinion before registering a new organisation and takes its
opinion quire seticusly. It is said that TANGO has taken upon itsclf
the rale of 4 legidmate avtharity praviding advice to anvbody wishing
w have dealings with any NGO m Tonzania. The government as a
grieral rule of practice consults it regularly on WGO-relared mateers
{Mdwaikusa 1923). A draft proposal focan NGO law is alsa apparently
nrdler comsideration in governnienr circles.

Notwithsranding the legal and policy restrictions on the right of
assoctarion amd the threats of deregisttacon or manipulation of civil
society by the state, there have been foroes resisting these restrictions.
For example, BAWATA has jnsticuted proceedings in the High Court to
challenge the validivy of the association’s recent deregistration on con-
situdomal grounds. The Tanganvika Law Soclery (TLS) convened a
sominar in June 1997 at which they urged that:
any proposed winbrella organisation should only have broad resula-
rory powers which should not underming the right to free association,
the affice of the Registrar of Socicdes should be based in the Minisey
of Justice instead of the Ministey of [lome Affairs;i7
the Registear should have no power to deregisrer a socicty withoot a
court order; and
instead of criminalising ehem, breaches or abuses of a civil nature in
socicties should be taken care of by members of the society rhemselves.

NGOs in the Conservation Area

Mot unlike the situation clsewhere in Tanzania, NGOs in the NCA are
largely a phetomenon of the 19208 and, like all other logal NGOs
which have emerged in recene years, thev are still incipicinr and have
linteed organisational skills and capacides (Haagsma and Hardeman
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Hissuncally, the office af rhe Registrar of Societaes wag plasod by the colondal stace in che
Minisrey of Heme AHaire fo1 conool purpases through che Miniscrv's inelligence and
police depaecments. Trabably for the same reaseis, 1 comciees to be there.
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1997). As elsewhers, thev are largely donordriven. The intcrest of
donors in the so-called indigenous peoples, which marked 1993 as the
International Year of Indigenous Peoply, is principally responsible for
the growth of NGOs 1 pastoral aceas. While the formadon of NGOs
manifests an expression of the bght of association, when they are
mainly motivated by funding agencies they lack clear focns and drive
and may even stifle local mitiatives {(id.).

Writing on the issue of local participation in fhe management and
comservation of resources in the NCA, Rugumayo makes an assess-
meat af the informal rofe played by NGOs and residents in the
Conservation Area and argues that the role of NGOs is unclear to the
NGOs themselves, as well as ro the authoritics (Rugumayo 1354,
Attemipts o create NCA-based NGOs have encountered obstruction
including opposition fomn the MNCAA and the district auchorities in
MNgorongoro. Often che authorities have refused to support NGOs ini-
tiated outside the establishment.

'W'he case of the Ngorongoro Pastoralist Drevelopment Organisation
(INGOPADEO) illusteares this point. The organisation has 24 founder
nembers and more than 100 spread over the NCA, although much of
its conceniracion is believed ra be in the Endulen and Kakesio wards of
the NCA {Lofe 1997; interviews with villagers in Clbalbal and MNaina-
kanuka, 4 July 1997). NGOPADECO tmain area of concern is its tatal
lack of meaningful co-operation with the main actors in the Conserva-
tion Area, namely the NCAA, the Pastoral Council and the Districe
Council. The concerns of the Maasai residents arc for sheer survival in
the light of the F5Z lohby, which has virtually assumed state powers to
the point that it dictates conservation policy in Tanzania, the central
feature being conservation of nature to the absolure exclusion of
human life and activity in ¢the NCA (Loft 1996},

it is said thae NGOPADEO ook a very long time to be registered.
Much of the delay was supposedly on the pround, which in any event
is not a requirement under the Socictics Ordinance, chae the registrar
of societies had first to reccive a positive recommendation from the
District Council. During the peniod of waiting, founder members of
MNGOPADED were conoually harassed by the NCAA and were foe-
bidden to hold meetings under theeac of arvest. The formal application
ta the Ministry of Home Affairs was finally submitted in November
1923 and the District Council was “reguested” ro approve the associa-
tinn’s consticution in April 1994, Furcther delay was caused by burean-
cratic procedures and NGOPADED was eventually registered on 22
July 1994, Even after registering the organisation, ic is reported rhar,
mitif the Pastoral Council meerng of 31 May 1995, the NCAA main-
tained an illegal procedure demanding the endorsement of NGO con-
stitutdons by the management before they were alluvwed to aperaie
(NGOPADEO 1995, NGOPADED 15 one of owo legal INGOs in exis-
tence in the NCA while many others operate outside the Area. The




othee is the Negorengero Crater Pastgralist Survival Teust which is
mcorporared as a teast.

There is also an unregistered NGO in the NCA, the Neorongoro
Enwiranmental Peoplss Organisation (NGOEFO), the maim mernbar-
ship of which is reported to derive from the seaff and povernmental
officials working in the NCA {Rugumayo 1994} Presumably because
of its establishinent composition, despite being unrcegistered it has not
encounteted the kind of problems the NGOPADE faced. The move
to organise establishmenr-ovienred NGOs to counter the effects of
independeant ones and also ro partake of some of the donor funds is
not ankoown in Tanzania, In the NGO community these are called
GONGOs (government-grganised NGOs), _

Effores vy sot up z single NCA-wide MNgorongora Pastoralists
Association (NPA), through which donors wauld have liked to channel
much of theie suppost, scem to have fallen through. Despite early
assurances of support at Ministerial level, this bas subsequently been
withdrawn. Tt is known that the Authontr opposes the formarion of
un independent NCA-wide pastoralist organisatdon, and has insisted
that Maasal residents should play only an advisory role through the
Pastoral Council proposed by the General Management Plan [NCAA
1536; for further discussion on the NPA see Chapter &). In metrospecr,
the Minsstry®s withdrawal aof support for the proposed NPA is consis-
reitt with the leng-standing policy and practice of registering anly
those organisadons which eseablished apencivs, in this case the
Authority, are willing to endorse.

Conclusion

It has been demouscraced that che whole legal regime on association in
Tanzania i under soess. The governmesnl has continually soaghe to
concrol the formation and development of NGOs through restrictions
on registrarion. As woe have shown, this is carried cat through selective
registration regulations to eliminate NGO s suspected of deviating from
govermnent policics and state interests in general. Those which are
registered are constantly monitored, and oreanisations which divectly
questicdt seare authority have often found themselves in difficalty.

This discussion has undeclined the poinc thac the righr to associa-
tion and its related components of freedom of assembly and expres-
51011,7® i13 the contexe of Maasai residents i1 the INOCA, muse be sitnated
in the state-instiniticnalised legal rescraints upon the rights of the lagg-
er society in gencral. Consequently, any steuggle of the Maasai to liber-
ate themselves from those consraints must be linked o the rest of che

36 In law, ar least, Moasai have as much nphe of expression a3 others excepr that the
WCAAYS wrerall suthoritr o canmol encrr and exic inie the Area coold be wsed oo [lmic
this riphc subzoantially, Tor example, by denring an encor perndt o video film-makers ke
thwse who made *Eoldgwana-ce-Hamar®. Such deessicng could probably be challenged in
Colit .
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population in thetr struggle for maore fulfilling rights under the law and
the Constitution, It is trae char rhe extensive powers of the NUAA to
prohibit, - restrict and regulate entey, residence and exit under the
{Irdinance can be used to wfringe considerably the Maasal nghrs of

- assembly and association with non-residents and their right of reeeiv-

inz and disseminating information (right of expressien). For example,
the present authors have seen a circular from the Tanzania WNational
Parks Aathority [TANAPA) virteally banning social science rescarch in
conservation areas, However, as we arzue in this study, the Avthoricy’s
powers under the Ordinance, the exercise of wilich is carried out with-
out consultation and participatian of the residents, have to e chal-
lenpged at the [arger level of rhe struciure of rhe managemenr anthoricy,
which weoeld include the issue of freedom of association. We do this
comprehensively in ehe next chapren

[




Chapter 6

Right to participation, consultation and
representation

Introduction

In this chapter we consider the basic problem which zoes to the roor of
democradic governance, the ruli of law and the rights of Maasai resi-
denrs in relation to che NCAA. First, we shall deal with how dhe prob-
lern is formulated and addressed by policvanakers as well as some
researchers, Second, we shall look at the cumrent scructuces of parrici-
pation and the different perceptions in which these are embedded.
Finally, we shall consider whether the right ta participanion is a funda-
mental fuman right entrenched in the Constitetion of the United
Republic and, if so, what kind of amendiments to the law are requiced
ta make the Ngorongoro Conscrvation Ordinance consistent with the
Consttution.

The issue

‘Pariicipation® or invedvemnent of the Maasai in the management and
decisicu-roaking strocnures of the ™CA 15 seen by the policv-makers of
the governmént and che Authoricy as, ar best, an exercise in sound
management, a good hmman relationship, a necessary public relarions
StUnt Or a response (o international/donoe pressure. At any one time,
any one or more of these perceptions may predominate. What is com-
mon to all of these perceptions is that none of them sees the issne of
participatlion as an cotittement of the Maasai lile other citiecens of che
country and equal huenun beings. Different perceptions arc imparcane
ot 0 much for the way the issue 35 farmulated but for the kind of
structaral and legal solurions recommended o effect participation. A
brict review of the history of the problem will illustrate this poinc.

When the Ngorongare Conservatdon (rdinance was first passed, ic
pravided for an Auchority to be constitared by the celevane Minister’s
appointees, As noted carlier, there was no mandatory provision requir-
ing Maasal represenration except thae (prabahly because of Conscrv-
ator Henry l'oshronoke’s more swnpathenc artitude to the local com-
municy} thErI:E: were five Maasai representarives on the first Authority
{Tanganyika 1262), This number was in no time reduced to one and
lacer disappeared alvogether (kid.).

Drawing fram extant reports, there was also a non-statutory body
called the advisory board whose members were appointed by the par-
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ent hlinistry. Maasai interests were represeiaded on this board by an
executive officer of the MMaasai districe and the Member af Parliament
{see Tanpanyika 1962; Tanzania 1964-7). Consulration with the local
community was seen as a public relations exercise by means of whar
was called ‘liaison®; this had its ups and downs depending on che
administration’s atrirnde rowards the issues affeeting the Maasaj mose
[for exarnple, the right to cultivaee). The 1967 Armeal Reporl ander
the sipmature of the then Ceonservator Mr Saitholl reported that linison
had been difficule thar year ecanse of some tension in the relation-
ship. This was only a year after the recommendations of Mr Dirschl
[auchar of a mmanapement plan for the areal, ro instibuce a permanent
forum for liaison with local residents, had been adopted (lanzania
1966; Rugumayo 1994). The pecception, the motive and the goal of
such laison were clearlky formulated by Dirschl himselt [(Rugemaro
1934) and summed np accurakely as {ollows:

“To auoid pustrust of gowvernnient policy in the Area, and in order

i furibor wnderstanding af the {Corservation) Lianit’s infeuttons aend

its freled freofects, # Bas been decided to institute a fermanent form.

Chaser sprokesnien of all residerts will sect the conservatur and

sertioy offfcers of dhe Uit fonr tirmes q vear tn exchange wmforn-

géfor repavding policy and the wishes and profiess of the penple™

(Tanzania 176&:16),

The intention was to create 4 chasnel for one-way, top-down commu-
nication from the admicistration o the people. For its tiine, even this
was a step forward, Yet it lav in abeyance for many years as the more
obvigusly authoritarian management style took over with the creation
of a parastatal:based public secear in the country This was neathy
reflecred ln che 1975 amendments o the Conscrvarion Qrndinance cre-
ating a Board of Directors made up of Ministerial appointecs and with
a chairman appoiated by the Presidenr of the Republic. Typically the
Board would ke accountable vertically o the parent ministry and
would receive gencral or specilic directions fram the President to
which it was reguired to give elfect. Neither the lgw noc the practice
then dominant was sensitive ta local Maasal representarion or consul-
tabon.

The tvpical forms of what went ander the guise of represencation
and consultation af local communides during the single-party era of
the 1970s and the "80s were characterised by o main features: (a)
top-down approach and (b) rwpresentation by ex offfcio members, By
the latter we mean persons oocupying their positions by wirpee of their
gther offices, and thus concencraring power in the small coteric of
rnemhers of the Exccadve which overlapped with the political steac-
tre.?? To some cxtent, this s meflected in che 1982 RRALUP {(Bureau
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Thus the same person, far example, a principal secrecary, would Be o membee of sevaral
hoaads nf directore of parastatale and other govemnmeent boedies (gee generally Baetern
Arrica 1.aw Beovieor 1982 Shivji 1984],
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of Resource Assessment and Land Use Planning) Management Plan
(Rugurnayo 1994:14) which suggesred grearer involvement and consul-
tatwon with village governments and others (presumably government
officers) at districe and regional levels, The issue af participation does
not sexm o have surfaced again until it was taken up in the report of
the Ad Hoo Ministerial Cenunission in 1990 which eventually led to
the establishment of the conrent Pastoral Counel.

The Pastoral Council

The 1466 management plan on proposals for local parncipation was
resurtected by che Ad Hoo Commissian: It {5 the Corunission's viete
that the long-tenn snccess of the Conservation Area will rely nponr the
active imvolvement and participation of local communities in alf
aspects of the NCA%S management™ (Tanzania 1990:35). The Conutis-
sion went on o assert that it was important chat residents he given “a
pch predier poice iz the aifairs of the Conservation Area™ and that
thev should have a role in the “deciston-making frrocess” (ibdid.). One
would have thought that this way of formalating the issue would have
constitaeed a fundemental conceptual breale with che past on the gues-
tionn of participation, But, as Ragumayoe points out cormectly, the
means proposed to achieve these ends hardiy follow feom the norma-
tive assertions and in no small measure reflece the continuity with pre-
vious perceptions and practices. '

The Pastoral Council, the Commission recommended, should con-
sist of ward councillors {then 4}, village chaicmen {then 9, senior man-
agement staff (then &) and siw directly elected representatives of the
permanent pastoral residents, The principle of directly elected repre-
senratives was undoubredly a significant step torward alchough they
were gutnumbered by ex officio members in the ratic of 1:4, The Com-
mission alsa recommended char the NCAA Board of Direcrars should
include two local residenes ¢lected by the permanent pastoral residents
of the Area.

The Council, according to the Commission, would sveve as both a
forun {or discussion berween the NCAA and residents, and as a chan-
nel through which residents’ concerns could be bronght e the arten-
ton of the Board. Thus, the Council was to be advisery; ic would help
t commuoaicate the decisions of the top to the bottom and let the top
know the concerns of the bortom. Clearly, this cannot be described as
cHertive participation in the management peocesses of the Auchority
when staturory powers of decision-malding and excercising policy and
ocher discretion continue to be vested in the top management and wulei-
mately che Board of Diccctors. '

The reccommendation was implemented by the management four
vears later. The Council was instituted on 13 Janoary 1994, Meanwhile,
however, a number of other developments had taken place in which the
issue of participation became entangled, We discuss this nexr.
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Dehate and conflict

With the relative liberalisation of the palitical atmasphere nationally in
the 19%0s, there was an upsurge i che formation of NGO on rhe one
hand, and a more explicit attachment of 'pc:L[rical condinonalities by
dnnnr agencies on the orher, as was hinted av in the previows chapicr
Two Maasai NGOs with their activities predominantly in the Ares
woere formed. Both of these were su]:lpmted by donor organisations, in
particular DANIDA,

Meanwitile, DANIDA was supporting the economic recovery pro-
gramgmae for the WCA Maasai chrough the Matural Peoples World
{INFWE The NFW was suspicious of ehe Paseoral Council as essentially
an instrument 4 the manzgement, non-represenrative and without
serions cxecntive powers. Bt therefore supported the formacden of an
Arca-wide, single, representative MN(:0, the so-called Neorongoro
Pastoralists Association, through which donor organtsacons could
chanoel their funding. The maragement, as was o be ewpected, did
not take kindly ro rthis idea. The INPW programme was evenmally ter-
minated. The issue of the role of the Pastoral Council became entan-
gled in the different positions adopted by the various actors and may
be summarised as follows,

First, the WNCAA continued to support the idea of 3 Pastoral Caun-
cil as an advisory bady to the Board of Directors, with its membership
caming predeminantly from ward councillers and village chairmen,
while its deliberations were rescricred to lssues of ‘community develop-
ment’ 3 I this ir faced pressure from ben sovrces, from doners and
from members of the Council.

Second, DANIDA supported the {ormation of a single NGO, the
NPA. It is not clear as to whether this saoppore was in exelpsion of or
parallel to the Pastoral Council. Either waz, the proposed programme
on forimation and procedure was:

a ‘meneral assembly of all pastoralists to clu:t a drafring comanictes;
the commirtes to work wich the help of a lawver to draft a constitu-
UC'I'I £fC;

d secotd general assembly o l;.-i'l:l:'.:|{]-l"_-L- the draft and elect afficers; and

a lawyer to help with the ILglb.l:ratlL'.-n of the associaiion ander the
Sacieries Ordinance,

The idaa of a representarive, non-statutory and non-governmental,
Area-wide single organisation is self-contradictory, both in terms of
law anl of policy, It certainly cannot e subsumed within the means o
etfecrive participation as such. Socicties uader the Socicties Ordinance
are yolunrary civil seciery membership organisations and uswally acr as

58

The "mlht:lntt § Creneral Banagement Plan proposed the fallowsine membership for the
Bastoral Cooncil: & Teom the manggenent, | Distrivt Covneil Chairman, § ®ard Coun-
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tacives and 3 teadirional Jenders, o el of 33 (NCAX 19531, e practice 7 from the man-
agemeng &1 on th Coungill,




pressure groups. By definition a society cannot act as & representative
lrody hecause its membership camot be imposed and therefore cannot
e made universal, contiary to the proposed plan {see Article 2044) of
the Constitution). First, the number of NGOs in the ™NOA cannot be
limited, for that would be breaching the constitntional righe of the
people to associate. Secondly, the participation of an NGO in a statu-
tary body like the WCAA can only be by the larer’s goodwill and,
therefore, at its discretion. And, thirdly, an NGO cannat therfore be a
snitable vehicle or mechanism to effect the dghr of participation. It can
certainly help to mobilise and bring pressare w bear for representative
and effective partdiciparion of the commuairy as a whole but it cannov
itself substituie for it. : -

In any event; since DANIDA seemed subdy to ]:le malking accep-
rance of the NPA a condition for ies assistance, the members of the
Pastaral Council, other NGOs and the Maasai leaders {and coriously,

afrer mitial resistance, even the NCA managemenr) accepted it. The

Ministry [of Matural Resources and Tourism), howswver, insisted that
the Conneil, wiose compnsition was widened to include women and
traditional leaders, was a representative body and char the NCA M and
the Council should be the appeopriate bodies to administer the
DANID Assupported programne,

Third; the membership of the Pastoral Commeil, and the comnmunidy
as a whole, seemed to accept the Council in principle. However, as
could be gathered from the minutes of their meetings and our inger-
views, they were not sartisfied wich the composition, powers and juris-
diction of the Council. They wanted it to be more representative and
dominated by the representatives of the commumily rather than the
management. Thus the membership of the management in the couneil
was evenualhy reduced from seven vo one.

The community spokespersons wanted the Couscil 1o De able
participace cifectively in making and implemencing decisions and also
to he able to hold the officers involved accountable to the Council. Tn
short, the loczl community was asking for more executive (45 opposed
to simply advisory] powers. In our intervicws, we also gathered that
the feeling was that the participation of the local compmunity should
not sinply be restricred to commuanity marters but should also cxrend
ko conservation. In other words, the community wanted to participate
in the whole administration of the NCAY* There was also some mild
grievance {although we could nor establish how widespread this was)
about the rendency for the same people ro hold multiple positions and
a feeling that this should be avoided.*®
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For cxample, in our Intecviews, we wern infarmed that the members of rhe Cowncil were
ot at all happy chae chey were asked ra dlacuss onlr the comoonmsity welfaee budeer and
not the whale of the NOCAL bodper

0 cxample was vited. The elairman of the Pastoral Cowngil i alwa 2 village chaimman.
the chairman of MGOPADED and the chaicman of che proposed BIA,

"



Meanwhile, at the tme of our visic the issue had reached an impasse
since the lawyers asked to drafe the puidelinesiconstitution of the Past-
oral Council had reacted by saying chat there was no provision in the
Ordinance cnabling the formation of such an orpan. Seme of oo ineer-
vicwees indicated thae they would have liked independent legai adviee
on the marter. The basic objection of the lawyers was thac che Pastoral
Crouncil was not provided for in the Ordinance and rhat therefore
there would be a necd evenmally ta amend the Ordinance. In the
meantime, the Council would have to function under some *by-law’
passed by the Conservaron [We doubt if such a by-law would be valid
wirhin the teoms of the Ordinance.)

" It is our view that the issne of participation has been squarely raised
by the camrunity itsclf and ought to be addressed in a principled
nranner from the standpoint of the demands, interests and rights of the
resident communicy, Otherwise there is the danger thar it can be
derailed in confusion by the cxpediency preferred by the management,
or will have to give in to immediate donor pressures which may be
Bused on their own shorr-term convenience and credibilite. Tn cthe fal-
lowing section, we discuss the gquestion within the lareer context of
righes.

The constituticnal right to participation

Article 21 of the Constinution pravides for the right to elect and be
tlected and w0 participate gigher directly or through representatives in
the affairs of the councy. Article 145 provides for local government
and 14&(1) stares:

“Ihe aim of local govermment js lo emable citizens o exercise

power Local goversmental organs bave a vicht and anthority fo

participate gud let the citizens participate in the p.&::rmfﬂg ard otber

develofrmental aetivitics in their local areas and in the country as a

tefrole, ™
Reading these provisions together with the whole scheme of the
Constitution bascd on principles of democracy, the rule of law and
human righrs, it van be argued that the Constitution has entrenched
the right of every citizen to participate in the exercise of gmfﬂrnmcnta]
powers, eithet dlrﬂcﬂ]r or througls elected representacives. It is the fun-
damental principle of democratic governments that che legislative,
executive, [udiciul and coercive powers of the government are not
legitimate nnless the people have participared in their formulation and
Cxercise,

We argned in Chapters 3 and 5 that, given the restrictions over the
right to praperty and life which follow from the special conditions of
the Conservarion Arca, the residents have a continuous cighe to be
consulted if such restrictions are to be scen as reasonable and jostified.
In Chapter 2 we shoseed thar the Auchority exercises powers which arc
in effect, or in the nature of, governmenral powers with territorial and




personal jurisdiciion over the residencs. In substance, therefore, the
Ngotangaro Conservation Arca Authority is 2 body similar to a focal
govomment. By virtue of the provisions of the Constitubon just dis-
cussed, the residencs have a right to participate in the adminisirarion of
the exercise of what might be desceibed as semi-governmental powers.
‘I'hix is then the constitutional source of the nght of the local commn-
ity to paracipate and be consulred.

In nur vicw, the Aathority as corrently constimted follows the struc-
ture of an economic or service parastatal rather than that of a local
governmental authority It s not surprising that the Ad Floco Com-
mission used the analogy of non-statutory amd advisory workers
couneils inosuch parastatals oo juscify the cstablishment of a Tastoral
Council. Bur the analogy is misconceived. There is a fundamental dif-
ference i the qualicy of the power exercised by economic organesa-
tions [frer alia, over cmployees theough voluncary contracis] and the
governmental powers exercisable by the NCAA. The so-called para-
statals, even statutory ones, do not have mandarory territorial and per-
sonal jurisdiction {legislative, execurive and coercive] over rhelr
empovess or consumners, This is unlike local authoritios, which are an
emanation of the povernment, For these reasons, the structure of the
MCAA has o be such thar it constiutes a king of flegislariveipolicy’
representative body which has the aldmate authority to pass or
approve alk major policies and subordinate legisladon of the NCA wich
dircet or indirect impact on the rights of the residents. Thar is how, ar
least at its inception, the Authority was conceptualised, as may be seen
in the provisions for the consuleation of local authorities before any
genoral orders, rules and regulatians made by the Authority could take
eifect {sce Secticns 13 and 13A of the 959 Ordinance as amended in
1963).

It iz true chat Maasal residenrs, like other ciiizens, have a gl o
pardcipate in the Ngaronpore District Couneil through their elecred
representatives, The jurisdiction that che District Couneil exercises
aver thenm can therefore be jusaficd and is legitimare, Pue that is not
sufficienr 5o far a5 rhe exercize of NCAA jurisdiction is concerned. The
MNCAA cxercises separate jurisdicrion over the residents and in [act
where the twe jurisdicrions conflict over the same snbject, that exercis-
able by the Autharity prevails {see Section 1530(3) of the Lacal Govern-
ment ([Hstrict Auchorities) Act, 1982 (No.7 of 1282)%. Nor can it be
argued thar the representation of the residents on a purely adwisory
Pastoral Councif through ward conncillars and willage chairmen (all of
whom are otherwise elected] is sufficient pardcipation. Ficse, the
Council is oot statutory, second, it 1s oot an executive body whose
decisions are binding, chird, it has very limited powers and no say over
the Aunthoriny's legislative acrivigye. What is more, irs composition is
dominated by ward councillars and village chaitmen who, although
clected, were elected wich an altogether different mandate.

a1



62

To sum wp, then, in our view, if the Nrorongora Conosceovation
Ordinance is to be made consistenr with the Constiturion of the United
Republic, it should,-ar the minimum, provide {or a. Council as its 1op

“decision-making body which:

is daminated by direedly elected represcntatives,
has powers to deliberate and make general policy decisions on all mar-
ters, ie, both conservation and developmental marcters;
has subsrantial aothorige to approve mles, regulations and orders
made by the Authorg which impinge on the righcs of residents: and
has cffective peovisions for appeal and judicial review for those
aggrieved by the decisions made by the Autharity,

In the nexr chapter we recommend one possible . strucoure of a
Council which would satisfv the minimum consdoaticnal requirements’
stipulated here (and in Chaypeers 2, 3 and 30




Chapter 7

Recommendations to advance knowledge
of and struggle for rights

Intraduction

This chaprer atcempts to present recammnendations intended to
advance knowledeges of and strupgle for righis in the conrewt of the
predicament of the Maasad residents in the NCi. Having regard-to the
constraints that the existmg lepal and stmoctural framework has
impnsed on the fundamental righes of the Maasal, incloding the right
to livelihood, asseciation and demaocratic pacticiparion in the manage-
mment and admiaiscrarion of the Conscrvadon Area, our ohjective s
identify alreenative and feasible ways rhar could legitimise and pro-
mote the rights of the Maasal community in the WCA.

In addition ro cansidering the advantages and drawbacks of possi-
ble intervention b judicial means (theough rest cases) and by way of
leglskative reform, we abso soggest how the local residents in the INCA
might ucilise the findings of this stody through legal awareness pro-
grammes. [ndeed, our peepasal io chis regarnd aims ar building grass-
roots-hased awareness programmes around a campaign for [egislative
Ectorm towards democrans governance in the WNCA.

Judicial intervention: test cases

While it is theoretically possible re institure a ost cass, for example, by
judicial tevicw or peritioning the court o seck a declaration on rthe
richts of the local community as a whole, say in relacion tw the land
rights af the Maasai citizens in the 2NCA, in practical terms there are
lezal and political prollems that have to be reckoned with, The risk af
pursuing the rights of 4 communicy as a whole is that the courts often
rend nat tr see the genercal pictire and may decide a case on a rechni-
cal poiut which in the ultimare analysis would not assert or advance
the commmunity right. This poine is succincely illustrated by the decision
of the Couirt of Appeal in the case of NAFCO . Melbadare Village
Catencil e 66 Othars {19861 and the High Court judgment in the case
of Yobe Guoabn ov § Otbhers ¢ NAFCO oF Anatfer (1988), We turn to
a hrief discussion of chise cases. _
In NAPCT v Mufbadate Village Cowssnedl, the respondent village
" council and the 66 villagers had sued the appellane corporadon in the
High {lourt of Tanzania at Arusha foc zeneral and special damages



respect of, amang other things; alleged trespass aver land which the
respondents claimed they owned, Tn allowing their claim, the High

. Couree stared:

“They kad customary tepancies or what are called degmed rights of
accapancy... This court finds that the righis of the peasants and this
vilfage council condd nor be extinguished except by operation of
faaaer.. " ik ).
The point which was taken on appeal was that ehe respondents had
not established their title over the lands they claimed under custamary
law. The Comt of Appeal of Tanzania procecded on an extremely rech-
nical line and found, fiese, thar of the 66 peasants only five had resti-
fied before the High Court and, second, they failed to estahlish thar
they held customary tenancies aver the lands for which they claimed
ownership because they did not prove they were ‘native’ within the
meaning of that term jo the Land Ordinance (No.3 of 1923141 In
allowing WAFCO’s appeal against the village coundil and the a6 vil-
lagers the Court of Appeal said: _
VIf tha villagers who testified conld bave established that as natives
threy bad rights of ocopancy by virtwe of customary tenancies then
the view of the fudge that siech villagers in this case could andy be
evicted or dispossessed wnder the provisions of the Land Acqui-
sition Act Na.47 of 1967 is sound” (ifid.).
In Yoke Groks & 5 Others 1. NAFCO & Another [1988), the plain-
tiffs, who were members of the Barabaig tribe in Hanang District,
claimed thar tie land which was occupied and used by the second
defendant = Gawal Wheat Farms Limited [{GWFL) — was lawfully
owiled by the plaintiffs and other members of theic tribe. They furcher
claimed that both NAFCO and GWFEL had forocfully and unlawfulis
evicted them {rom their land. Yoke Gwalu and othees wanted the
High Court to do three things:

. ‘Dreclare NAFCO and GWEL's acquisition of that land uulf and void.

Order that NAFCO and GWFEL be cvicted from the land and be pei-
manently harred from re-entering it

. Order NAFCO and GWFL to pay damages and solatinm to all persons

who were affected by the cvictions and destruction cavsed by NAFCO
and GWFL,

The form of the suit in Yoke Groaku and 5 Otbers (1988}, who had
bren allowwred to file a representative suit on behalf of other members
of the tribe with an interest in the suit, was hotly contested in the pro-
ceedings of this case. As a matter of procedure a public notice of the
institution of the representative suir was issucd by the court in terms of
Order 1 Rule 8 of the Civil Procedure Code, 1996 and published in the
Daify News of 17 October 1989, There was concern that the public
norice did nor list the names of the alleged interested persons, and at
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Secrion 1 of che Land Ordinance defines a native o mean aey porsen whe is 8 cigzen of
the Unitec] Repablic of Tanzaia and who is nor of Enropean or Asiaric Origin or descent.
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the insistence of the defendants a docmment with a list of 788 names
was supplied in the course of the hearing. Put as the decament Jid not
indicate che farms which were affected by the suit, a paint was raised
ac to whether the suit wds a representative suit within the meaning of
the law:.

The High Courr Judge took the view thae the public natice should
have bren directed to identifiable interested persens and that it was
not enongh merely to refer in the nodee to “all isteresred persons’ and
assume that those with the same interest in che suit as the plaintiffs
would know this themschves. The list which was supplied was also
faulted because it included namcs of persons who had never boen resi-
dents of Gawal; some nares had bren repeated several dmes; and one
witness who came to give evidence for the defence admieted thar he
had not been aware that a swit had been filed on his behalf! In addi-
ticny, the pleadings in cournt had not been amended o include the
claims of the ocher 788 persons. The Tudge therefore found that the
suit could not be szid to have been filed for and on behalf of 788 per-
soms and proceeded to make judgement on the basis that there were
only six plaintiffs (ie. Yoke Gueake and 5 Cihers (1388]). In the final
resule three of the six plainciffs were unable ta prove that they pos-
sessed land in the area which was the subject of the suit and over
which they could assert a costomary dtle. The other three plaintiffs
had a partial success in that they were awarded some damages and
solatinm, DBut the plaindffs were wnable to obtain the declaratory
nrders and injunction against NAFCO and GWEL. Desisting from
orcdering restilution of the claimants” expropriated lands, the Judge
said:

“The more difficult guestion appears to me whether I should order

the defendants o restore 1o the plaitiffs their expropriated pieces

of land. Considering that onfy less than 300 acres of Gawal farm
areq bas been proved to belong to all the plaintiffs together out of

1000 acres of land, restoring the lands to the respective plaintiffs

wonld smiean that there would be small patches of private lands

inside the farm and if each of the plaintiffs brought back their live-

stock a very dicovenient situation would be created for both sides in

the case™ {p. 25 of ¢ydostyled reporc).
In our view these bwo cases iHustrate a serious disadvantage of taking
a gencral struggle ta court. In pardeular, a communiry-based test case
to establish the deemed right of occupancy of the Maasal community
aver the Conservation Area should be underraken, if at all, only after
very careful consideration. Losing such a case, even if oo rechnical
graunds, or scoting a partial suceess (for sdme members of the cam-
municy as in the NAFCO cases) can dispropoctionately strengthen the
Land of the Authority, while adversely affecang the political clout and
solidarity of the community. Unlike Tndia, where che Supreme Coure,
for example, has shows positive aititudes towards public interest liti-
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gation establishing collective rights for disadvantaged groups and come
munities, the Taitzanian cowts and judges have stili to emerge from
the canservative, private-law orientation of theiv British judicial tradie
tians. The court is a technical forum where professionals rather than
members of the community as a whaole {the ral protagonises in the
general siruggled are the main, and virtoally che sole, actors. In 3 situa-
tion where 3 community right cannot ‘be asserted, the legal arena is
singularly frustraring and rends to have a demoralising and divisive
effect on the general struggle of the community,

This is not w0 say that rest cases to establish collective rights should
ncver e undertaken. In this particular sitation, though, our advice
would be agamst filing, for example, a constimtional petidon for a
declaration that the Maasai community a5 a commuonity has a desmed

-right af occupancy over the Area. We would rather suggest a piecemeal

approach, if litgation = to be undertaken ar all. A better approach
would be o institure cases for specific instances of breaches of human
rights (including property rights), say the wanron acts on the parr of
MINR-wardéns i relation oo descruction of property — the slashing and
Lilling of the catcle of Maasai pastoralists in the Conservacion Area; or

unjostiied assault, harassment and maiming of herdsmen or same Spe-

cific preces of oppressive subsidiary legislation, administrative orders
and decisions. The chances of suceess in such specific cases are greater
and would be important in boosting the morale of the community,
Individual WCAA managers or MNR wardens would be sued along
with the Authority (in its corporawe name} for specific and exemplacy
damages, for example. This would send the message rhat che NCAA
cannot gét awny with the viclation of Maasai rights and at che same
time publicise the problems of the commuanity. Tn practcal terms,
favourable judgements in this respect would also act as a restraint on
the Authority and its managers fram continuing to act with callonsness
ard imsensitivioy, while, it = hoped, bringing e tecklesas and inhomans
behaviour of MNR wardens under some control,

Legal awareness through legistative reform

W have shown in'the previons chaprers thar Maasai residents as citi-
zens have some basic rights — ta rhe protection of gropecty, to life and
livelihood, to participation and democraric governance — under the
Constitution. We alsé recognise that these rights have limirarions. In
the specific context of the Canservarion Area, we have argucd thar the
limitations can be justificd only if there s prior consultation and par-
ticipation of the Maasai residenrs in the decision-making processes of
the Authority. The existing structure of the NCAA under the Ord-
inance does not provide for the rights mentioned, nor is it participato-
v enaugh o justify limirations. '

Other studies from soclal and conservarion standpoincs have estab-




lished the need for pamicipatury approaches both o che. conservation
and development functions of the Authority. We have cstablished con-
sultaricon, pardicipaton and demacraric governance as a legaliconstitn-
tional requirement. All chis paints towards the need for an ovechaul of
the legal and managedial strocture of the Authoricy, The powers-that-
be themselves have raken initial, allreit hesirant, steps rowards enabling
participadon by cstablishing the Pasroral Council, alchough rhis seems
to have reached a legal impasse. There are indications that amendment
of the NCA Ordinance might be in the offing. At the same time, the
community and ity spokespecsons have aleeady joined issue wirh the
limiced, even tnkenist, powers of the Pastoral Coundl. The new cam-
paign should therefore tale off from this stape.

Wi are of the view that the programome of rights awareness should
be locared conceerely in a susrained campainn for lzgislative reform of
the structure-of the NCAA so as to make it consisrent with che human
rights of the residents as sapulated in the Constivation of the United
Repablic, In short, the campaign shoald be for an alternative sieucture
to govern and administer the Conservaton Area,

As a broad programme, we would suggest the (ollowing steps:

In consulrarion with rhe communiry, theongh their NGOs and tradi-
ronal forumg activists (including professionals), facilitators and others
shopld crystallise the nxain oupling of the new strocrore.

The nutline should be a fhrief” for the cornmunity’s own lawrers o
draft a new law.

The drafe law should be discussed with commupnity represcoeatives,
Pastoral Council members, management, ete. throngh seminars, work-
shops, cte. and be the focus for legal avwareness aned training,
Eventually they should work tewards having the draft law preseoted
to the Pacdiament through a private member's bill,

W are aware that passing a picce of begislation through a private
member’s modoen has nover been attempted before in Tanzania. But
there is nothing m the Constitndon or laws to prevent this. An attempt
in this diccction by a commpact community like the Maasai in the spe-
cial cireumstances of the Conscevation Area would be an appropeiate
forin. and platform through which to brong the struggle for the righrs
af a historically drsadvanmge:d comununity on to the stage of main-
stream politics:

We outhne below some of the main features of the alternarive law
caned steuctuce which would be compatible with che L.[J115tltul_'lt::ll‘.|.3]
rights of the residenrs,

(a] There shounld be explicit provisions in the law that whenever the
exercise of the powers of the Authorty affects the livelihond of an
individual, group or communicy alternanve means of eguivalent liveli-
hood ie. prazing, access 1o water sources, cultivation, gathering honey,
erc. should be offered in the Area. (b To ensure char the alternative
wmeans of velihood really reconnpense the affecred person or commu-
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nity this showuld be done in consultation with the community on a con-
tinuous hasis,
There should be provision lor appeals and eventoal judicial review by
the courts against decisions, orders etc. affecting the rights of the resi-
denrs.
There should be provision for a structure that would ke akin in pringi-
rrle oo char of local povernment as opposcd o the existing one hased
on the stuctare of a (commercial or service) parastatal. This is because,
as we have shown and argued, the WCAA s In rhe nature of a govern-
mental bBody with legislative, execntive and (quasil-judicial power over
the residents and the territory of the Area.

Uhne possible stroucture would be as follows:
A represcocative policy-making body, say the Pastoral Council, to be
the final decision-making body under which a small management team
under a Conservator carrics oud day-to-day Functions.

. The Pastoral Council to be composed as follows: a) directly elected

members from all the thirteen villages (13} b) rweo traditional leaders
elected by all the recognised traditional leaders (2); ©) Conservator {1];
dd owo from the managementfstaff of the Awthorigr elected by that
staff (2); e} two women clected by women (23 and ] two fram the
non=Maasai indigenous population (2 with the following (additional)
full members, but withoot vetrg rights: a) & reprusentative of the
Ministry of Natural Resources angd Towdsm: b} a representative from
the District Coneily and cf 3 represenrative elected by NGOs active in
the Arca. :

The PC would be concerned with general policy on all matters of
conservaticn and development, and would have power o approve
rules, regulations and orders affecting the rights of residents after con-
sultation with the District Council, The Minister responsible for natur-
al resources would have power to disallow by-laws and refer them to
the NCAA for reconsideration. In shore, there would not e a2 Board of
Directors composed of persons from ouatside the Area and appointed
at the discrefion of the Minister

These praposals can be fleshed our o discussions with the commu-
nity. The principle, though, is to ensure thar the structure complies
with democrade governance, human rights and the rale of law as stip-
ulated in the Constitetion so thac the Ngoroogoro Maasai, like their
comnpatriods in the rest of the cownory, enfov full cnzenship rights,
which at present they do not, As we showed in Chapter 2, this is niot a
novel proposal, The 1963 amendment acmally conceived the NCAA as
a governmental body, and this was the reason it provided for consulta-
tion with the local government before the passing of any substdiary
lepaslaticn,

Finally, it is probably necessary to emphasise that our approach to
human rights awareness takes off from the cxisting scrugeles of the
community racher than from some pedagogical premises of human




rights education. The practice of many existing human rights NGOs 15
to organise seminars, erc. 50 as to ‘edocate’ people in human righes.
We find chis not only abstract and patoonising bur of Little effect and
certainlty unsuitable for addressing the kind of human rights issnes dis-

cuassed m thus study,
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This study of the righrs of the Maasal residents of the Ngarengoro
Conservation Avea has been approached fraom the standpoint of
domestic or municipal taw and, in particular, in the context of buman
rights as formulared and provided for in the Coasdotion of the Unired
Republic of Tanzania, 1977, We are very much aware thar the righrs
discussed here are all stipulated in international and regional human
rights instruments to which Tameania 1s a party. The Torernational
Covenant on Civil and Political Bighis, 1266 and the lnternadonal
Covenant on Sccial, Ceonomic and Caoloural Rights, as well as the
African Charrer on Human and People’s Rights, are all relevant.
Follvwing the common law system, these treaties are nat directly
applicable to Tanzania, But they can be, and have been, used by way
of interpreting the provisions of the Constitution. This indirecr way of
bringing in international human rights may be somewhat tortuous, But
in practice we do not find e that limidng, as oar own discassion o this
study has shown. Some of the formularions that we have used in limit-
ing the effect of the derogation clause, for example, come from inter-
natienal human rights jurisprudence.

The other aspect of the international dimension is, however, a lictle
moge contentious, It concerns the United Nations Declaration on the
Rights of Persons Belonging o Mational or Fthinie, Relisious or
Linguiseic Minoriries, 1922 (GA Res. 47/135) and the UN Draft
Declaradon on the Rights of Indigenows Peoples (UN Do
EACN A/50b 21994/ 2/Add 1, 20 April 1994}, The later is very much
in the drafting stage and therefore daes noc raise immediare legal prol-
lems as suchk. The point about both these Declarations is the political
implication af relating and treating Maasai cights as ‘minono” or
‘indigrenous peaple’s’ riglts.

A number of international adeocacy groups, alleit with pood inten-
tions, are arracted o vsing the concepes and terminclopy of these
Declarations in relation to the Maasal. It probably helps them to be
more effective in dramatising the case of the Maasai (and pastoralists
generally) w1 Tanzania, This may be effeetive internacionally, in partic-
ular with donor agencies in raising funds and purring pressure on the
national govermment. We ate not sure, however, of the civil and polid-
el impace of this type of adwacacy an the rest of the civil socieny ingers
nally. Using terms lke ‘minoriey” or ‘indigenous’ for the Maasai ses
them apart from the secial and pelitical mainstream in the country,
The powers-that-be can use this effectively ro divide the Maasai from
the rest of ¢ivil society. Yet, while ir is troe chat for historical reasons
the Maasai. have suffeced from prejudice and lack of development,
their kuman zhes situation is not fundamentally different from rhat
of the rest of Tanzanian non-elite society. In oor view, the Maasai need
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te build bridges and alliances with the rest of the Tanzanian society in
their human righrs strugple while sdll highlighting and drawing acen-
tien tor their own particular plighe. 12 As this smudy has shown, this is
not impossible. In fact, it may be gven more prodoctive and effechve,
The strupzle of the Ngorongoro Maasai for their land delirs or right to
participation, for exdample, fits in neatly with the current struggle af
the mral communites in the county against the new Land Act (zee
Charmge 1997 Narional Tand Forum 1997,

The recommendarions of the Presidential Commission of Inguiry
int Land Matrers (19%42) were clearly based on the premise of the
participation of local corununitics in owning and concralling their
lands. These recormendations have bern endorsed bv pasroral com-
inuritics (Pastoral Caveus 1925 hur rejected by the government, The
Pasroralists Indigenous Non-Goveritmental Organisations {PINGOS)
are among the members of the Nanonal Land Forum which adopred
rhe Dreclaration of NGOs on the New Land Act. We would therefore
atrgue, and this study has cleacly shown, that the rights strugele of the
Maasal is, first, that of the rights of equal citizens and, second, part of
the general strupgle for human riphes and democrade governance of
the rest of Tanzanian soviety. Approached in this way, the struggle is
lilzely to be linked to, rather than iselaced fram, the rest of civil societ.
MNartionally, this -is an important dimension of the souggle which
should nar be undermined or dismissed our of hand. In shoet, our plea
would be that the choice of forms of strugele and instruments should
he such that the internarional and national dimensions of the rzhes
struggle are complemenrtary and runf::rv:mg rarher thtm contradictory
and muralby undermining,

-Finally, we would also like to draw attendon to e cther dimension
of rhis study which is likely to contribute firther to the African debace
on huanan cighes. This is the canrest berwecn ‘individual® and *collec
rive’ righes. All the impocrane rights discussed here in refation o the
Ngarongoro Maasai — the dghe to land, right to life, right to participa-
tion and demoacraric governance — partake steongly of collective rights

by the very nature of the serirctures and organisaction of Maasai socicty,

This study illustrates, albeit In a rentative fashion, thit potency of the
concept of ‘collective’ rights to restrocture che institurions of local gov-
ernance. This 5 a point which we hope will be explered further by
researchers and advocacy groups as the strugele unfolds,

This is differsnc from che scregale in developed secisties like the US and Canada where
the ndigenous people have oo reassert cheir claims 1o separateaess and erritorial risshts. It
wanld be simplistic o cransfer chis o 2e African sitwacion.
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Epilogue
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Since completing this study we have been infooned of a development
which ¢could have seriqus nnplications for the land nghts of residents
in the MEA. At the presentarion of this study at a workshop in Lon-
don on 27-9 Augmisc 1997, the member of parliament for Ngorongoro
dhistrict, who 15 alse a member of the Board of che NCAA, informed
the neeting that che Board had authorised the Authority to obtain a
title o land of the Conservation Area in its name.

The immediate motivation for oltaining a title mav be related to
the problem that the NCAA faces when granting land ingerests to so-
called ‘investors’. As shown in Chapter 3, the NCAA, ar least in some
apreemetts, has geanred leases to investors on the assumpton that it
has a right of occupancy. This, we argue, is not the correct positien in
law. The NCAA has no recognisable land interest frosn which to create
leases. Whatever the inkenteons, a sght of occupancy zranted to the
NCAA would have a very serious legal and political impace on che
land rights of the Maasai community and other non-kMaasai communi-
ties at Lake Evast, including other long-term residents of the NCA,

Under the Land Credinance (No.3 of 1223), cthe only dcle thae the
MNCAA could apply for and obtain would be a riphr of coccupancy
which, when registered, would resalt in the issue of a ceraficate of
occupancy. I is possible that the conditions attached teo this certificale
wonld be modified to accord with the special status of the NCA as a
conservation arca. The NCAA & a body corporate with the capacity o
hold propeety and rherefore in law it can hold a title to land as a legal
entity in its oan pame. Bor whar wonld this mean in relation to the
land rights of the residents?

First, as argued in Chapter 3, the Maasal community as a native
community holds a deemed right of occupancy to the Avea. Notwith-
standing some problems of evidence as to the exact boundaries and the
amount of land so held which might crop up if the matter wenr to
court, in principle we believe the legal positian re be as arpued in thar
chapter,

secondly, since the case of Mrfbadme and Akorsaay, it is now well-
established that [a) a deemed right of occupancy 15 protected by the
property clanse {Article 24) of the Constitution, and {b) that a granted
right cannot be given over the same land held under a deemed piohe

unless the cxisting deemed cght is lawfully acquired under the Land

Aequisition Act {NoA47 of 1967). This means that, shonld the NCAA
be granted a right of cocupancy withour first following the procedures
of the Land Acquisition Act, it wounld amount @0 a double allocarion -
and the certificate of occupancy granted to the NCAM would be invalid
and without effect in law, as was held by the Fligh Court in the 3ful-
badair case — a point on which the Court of Appeal did not disagree.




Thirdly, if indeed it 18 rrue thar the Aurthority has decided to obtain
a title, then the cautious approach that we arged m Chapter 7 oon
resolving the question of land nghts through courrs of law would no
losiger apply. In fact, an carly court action might be the most appropri-
ate intervenrion on rhe parr of the resident Maasal communicy ac chis
stape, at least to stop the process of obtaining title goiug further, while
other avenues are explored simulranecusly to address the problem in a
mote cosnprehensive manner. To be sure, a number of [ezal hordles
(chaice of parrigs, forun, remedies, ere.) would have to be carefully
considered, but this 35 not the accasion or place to discuss these mat-
ters. Saffice it vo sayv that technically these problems are surmountable
with a considerable possibility of success.

Finally, we must ceiterate that nowhere in the vardous reports and
documents examined by us has it been explicitly suggested o the
Aurharity thar they shoold apply for a title. The Ad Hoce Commission
certainly did not and, o owr view corcectly, recognised that the Maasai
had land rights which are compatible with the imperatives of conserva-
tion. Politically, it would probably be very imprudent for the Authority
ta praceed with this, and in legal terms it s certainly risky. We would
be very surprised if the NCAA were to proceed with this decision with-
out scnously and soberly consideining legal advice.
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Appendix |

Agreement by the Maasai to vacate
the Western Serengeti

W, _1:hi3l Laigwanak {elders) of the Ngor-

ongore and Leliondo division of the

Maagsal district, agree on behalf of all
the Maasal living in these areaz o
renounce our claim to all those parts of

the Serengeti plains lying within the

Marthetn and Lake provinees which lic
to che west of the ling® shawn o us by
the District Commissioaes, Maasai on
the 13th and 14th March and the 2{xh
April, 1958, _

We understand that as a result of éhis
remunciartion we shall not be entitled
henceforth in the years to come o cross
this line which will hecome the bound-
arv of the new Serengeti Maricnal Park

and which wrill be demarcated. We also

understand thae we shatl not be encitled
to reside 1m or wie 1n futace the land
Iying to the west of chis line, which we
have haldtually usad in the past.

We agree o move oucseélves, our
possessions, our cactle and all our ather
animals out of this land by the adveni of
the next short rains, thac is before the
3'lsc December, 1558.

Laipreranak: Spd.

1.  Sekera ole Pose SNporengoro
2. Tendema ale Kisaka Endulen
3. MNgoiden ole Munga WG T
4, Olongoyn ole Goek  Ngorongoro
5. . Pokidale nle Mansuusy hloew
£€. Loldunyai ole Murunga oy
7. Olmatapatoid ole Kelouka Maoru
5. Kissale ale Serupe Makessin
9. Mdengova ale Parmar Lalionde
10, Keriko ofe Lohomo Lolicndo
11. Makeru ale Malera Laliendo

- 12, Munge ole Kevamba MNainalcanoks

The above agrecment was interproeecd by
me from English inte Kimasai to the
above-named Laigwanale today and 1T
am sacisfied thar they have vnderstood it
and hawve signed it voluntarily.

Sad. T. 5. Colley .

Execwtive Officer

Magsai Federal Councdl

Witnessed v us at lNgorongoro this
21st day of April, 1258,

Sed, ML LB BMolohan

Princifral Cosrmprrissiones,

MNaorthern Proviece

Szd. E B Townsend

Dirstrict Cormnissioner,

Masai Diserict

[

Fuplanatoey Moter Thee line mentivnel above is that marked in brown pencil oo the plan actached to E.

% Minmge ng, COLSIES of 20,21938, The abowe Doundarry remins for the wse of the 3daasai the wells
the Joweer Qlduval and Korangns o the poeth checsol: e Hdashi wells: the Melrangwai wells: and the
pramng adjaccnt chereok; Lake bxarja in its cntiveoy will sciain wichin the news Sevengeni MWagional Facels,
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Tanzania

Ngorongore Conservation Area
Ordinance

(Unofficial version prepared by
authors)

Cap. 413 (Revised)

iIncorporating amendments by Act Mo, 43 of
1963; No. 5 of 1968 and No.14 of 1973}

Augeest, 1947

Fa-
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Maote — Resised

Supersedes Cap, 413 in R. L. Supplements

Chapter 413

Ngorongoro Conservation Area

An Ordinance to control Entry into and Resideace within the
Wzorongoro Crater Highlands Area, 1o make provision for the
Conservation and Pevelopment of Natural Resources thercin
and for pucposes connected therewith, and to amend the
Mimng, Fauna Conservation, Forests and Mining {Mincral

il Ordinances

[1st July, 1259]

O, 1959
Nould Acts
1943
Nidd,
1964 MNoss
and 51




AsL 1875
>~o.ld 57

Acr 1575
o 1t 5.7

Ace 1975
Hel1d 5.7

Fart |

Preliminary

1.

Thiz Ordinance may be cited as the Mgorongera
Conservation Arca Ordinance and
shall come into operation on the fiest day of July, 1959,

{1

i3]

113

(2]

To this Oedinance unless the contexr otherwise
ECC LIPS

1z

“the Authority™ means the Ngorongore Conservation
Area Authority established by section 4

“rhe Board™” means the Board of Directors of the
Aurhoricy;

“rinsed area™ means an area with respect to which a
closing order has heen mmade under Secrion 10;

“Conservation Area®™ means the area o which chis
Cudinance applics;

“Conservator” means the Conscrvator of the
Conservation Area appointed I accordance wich the
provisions of section 5B;

“forest produce” has the meaning ascribed to it in the
Forests Crrdinance;

“mitning laws™ means the Mining Orvdinance and the
Mininy [Mineral Q1) Crdinance, and aoy ordinance
or crdinances amending or replacing cither of them;

“Adinister™ micans the hdinister for the time being
responsible for the conservarion of naural resorces;

*Regionat Compvasloner™ mears the Regional
o ssiooer [or the Arusha Repion;

“sooek ™ means cartle, donleeys, sheep and goats,

General arders made under this Ordinance shall apply
to persons gencrally or to auch classes of persons as
may be specified therein,

Special ocders made under this Crdinance shall apply
o the persons o whown they are addressed,

This Ordinance shall apply o the area Appl:cannn
described in ehe First Schedule hecego:

The President may, with the consent of the Natonal
Assembsly, by proclamacion in the Gazerte, aloer the

boundaries of the acés 10 which this Ordinance applies.

Sharr ticle
E]'.Id

SR ETH 7o b [
[0k ]

At 15953
i I )

Cap 380

Cap.123
Cap.3hi

Application
nf
Ordinance



Act 1975
Mo 14 5.4

Estallish-
gt af
Auathotity

Burard of
Directors

Fanctions
of the
Auchnrity

TB

4. |Repealed: Act 1975 N 14 5.8
5. [Repealed: Act 1963 No. 4.3 5. 4

Part 1A

Ngorongora Conservation Area Authority

4. (1} There is hereby established an authority which shall
be known as the Ngorongoro Autharicy Conservation
Area Auchority.

(2] The Avthority shall be a body corporate with
perperoal suceession and a commmon seal and shall be
capable i law of suing and heing sued in its
T porate name, of purchasing, holding, alicnating,
managing and disposing of any property whatsaeser,
whether movable or tmmigsralile, and whether by way
uf investment or otherwise, and of entering inco any
such contract and orher reansaceons as may be
nceossary of expedient for the performance of its
tunctions under this Act or any other wriccen law,

3. {11 The management and funcoions of che Auchority shall
vest in a Peoard of Direcooes.

21 The provisions of the Schedule ro this Act shall have
effect as tor the composition of the Board, the
appointnient and cennination of the appointment of
itz members, the proceedings of the Board and such
nther marters in relating o the Boartd and ics
rmembers azs are provided for cherein.

{3} The President may, by order in the Gazette, amend, -
vary or replace all or any of the provisions of the
Scheduele to vhis Ack.

54, The functions of che Anchoricy shall be

fa) to consetve and develop the natural resowrces of
the Conservytion Area; '

{13}t promoere courism wichin the Conservation Area
and to provide and encourage the provision of
tacilitics ncooszary or expedient far the promotion
of tourdsm;

(¢} to safeguard and promote che interests of Sasai
ciencens of the United Republic engaped in cattle




onserya-
il

SB. 1)

(<]

(e}

{f)

ial

{h)

ranching and dairy industry within the
Conservation Area:

o promote and regulate the development of
forestry within the Conservation Arca;

ro promeote, repalate and facilitace cransport o,
from and within the Conservation Area;

to construct such roads, bridges, derodromes,
buildings and fences, to pravide such water
supplies and to carry cur such other works and
activitics as the Buard may consider necessary for

the purpases of the developiment or protection of
the Conseevartion ﬁrea;

cor dex all such aces andd things, as in the opinion of
thc Board, may ke necessary to uphoid and
suppaort the credit of 1he Authocity and o uhtain
and justify public confidence, and co avere and
minimize any loss o the Aurhoricy

to oo anything, and eoter into any transaction
which, in the opinion of the Board, 15 calculated to
facilicace cthe proper and efficient exercise by the
Autharicy of irs funcrions nnder this Act, including

(1) the carrying oo of any of the activities of the
Authority o parcicipation with auy other persomn;

(i1) the acquisition, by agreement, of ineerescs in
companies and firms engaged in activities in which
the Autharity may lawfully be cngaged under this
Act, and the management of the affairs or ¢he
concinuance of the business of such companies
and firms:

ii} the escablishment of branches within the
Unired Repulshic or elgeahers,

The President shall appaint 1 Conservaror of the
Conservation Aced,

The Censcrvator shall be the principal executive
ofticer of the Authority and shall be responsible o the
Boacd.

The Ministcr may appeint as many Assiscant
Conscrvarors of the Conservarion Area as he may
consider necessary. .

The Assistant Conscrvarors, i€ any, shall be subjecr to

the directions of the Conservator

13



Appoint- 5.

mcnc of
nther
nfficers
am
emplovecs

B

Super-
annuakif

benekits

Agents and  JE.

contracbiers

Purweer of SE
the Board
1o delepare

a0

The Board may from time to nme appoint at such salaries
and upon such terms and conditons as it mav think fit,
such other officers and emnplovees of the Authoricy as it
may deein necessary for the proper and efficienct conduce
of the business and aciivites of the Anthority.

The Board maxy

{al granc graosives or other retirement allowances or
benefits to the officers and coiployees of the
Authority;

iy establish 2nd concribute to a superannuation fund and
a muechical benefits fund for che officers and emplovees
of the Authoricy:

] cequire any officer ar employes of che Autharicy Lo-
contribute to any such supecannuatian fund or
mmedical benefits fund and fix the amoeunts and
method of payment of such concribution.

The Board may, from ciwe to time, appoint and employ
npom such werms and conditions as ic thinks fit such agents
and contractors of the Authority as the Hoand may deem
Necessary.

(1} Subject to subsccnon (&), che Board may from time to
time, ba writing, under the seal of the Authority
delegare, subject to such terms, cenditions and
restrictions as it may specily, to any committes of the
Board or to any officer or servanc of the Authority, all
or any of the functions, powers, authorities o duries
conferred by or undee chis Act upon the Authority or
the Board, and where any delegation is so made che
delegated function, powes; authoriey or duty may be
performed o as the case may be, axercised by the
delegate subyject to the terins, condicions and
restrctions specified in the wnting,

(2] Any delepaticn under subsectian (1] may be made oo
the hindder of an office under the Authority specifriog
the office but without oamog the holdeg and o every
snch case each successive hokder of the office in
cuestion and each person who orcupees on perfarms
the duries of that office may, without any further
authority, perform or, as the case mav be, exercize cthe
delegared function, power, authority or duty in
accordance with the delegation made.

3] The Board may revoks a delegation made by e ender
this section.




{4y No delegarion made nnder this section shall prevent
the Authority or the Board from icself pecforming or
prercising the function, power, authoeicy or duty
clelegaced.

(3] Any delegatinn made under chis scotion may be
published in the Gazetic, and wpon such publication
shall ke judicially naticed and shall be presumed to be
in Force tless the comteary is proved.

(6] The Board shall noc have powser under this section oo
delegate:

(a] its power of delegation; or

(b1 the power to approve the annial budget or any
supplementary budget of receipis and expenditure,
thr annual halance sheet or any statement of -
ACCOUNEL.

Funds and  5G. The funds and resources of the Authority shall consist of
[ s O LGS

of the (a) such sums as may be provided for the purpose of
fthoritr Authoricy by Parliament, sither by way of grant or
) loan;

(bl amy loan or subsidy granted to the Auchoricy by
the Governnent or any other person,

jc] any sum or property whicl may in any manner
becone vested 1o the Authority as a resulc of the
petformance by the Authority of any of its
funcoions;

¢y any voluntary subscription, donation or bequest
received by the Board from any member of che
public for the purposes of the Conservation Area;

(¢l any fee or other momies received or raised by the
Board pursiiant to any provision of Ordinance or
any subsiciary legislation made hereundec

Annwal SH. {1} Tn this Ordinance “financial year™ means any period
and not exceeding twelve budper conscontive monchs

51 pple- designated in that behalf by the Board:

menacy

Provided that the firse financial yeae after che
commencetent of the Game Packs (Miscellanaous
Amendments) Ace, 1975 shall conunence on the dare
of the sommencement of thae Act and may be af a
period longer or shorcer than twelve months.

(2] Mot less than tweo manths befors the beginning of any
financial vear (other that che first financial year) the

i1




a2

(3}

{y

(5

L,

(8]

Board shall, at its meeting especiaily eonvened for that
purpose, pass a detailed budper [in chis Act called fhe
anal buslger) of che amaunis respectively:

[a) expected to be receiveds and
{1} expecred to be dishburcsed;
by the Authority durieg that financial vear

Tf i any financial vear the Auchority cequires to male
any dizsbnrsement ot provided For oo of an anownt in
exeess of tlie amounr pravided Foc in the annual
budget for the year, the Board shall, at a meeting, pass
a supplemnentary budger detgiling such disbursemaens,

The annual budget and every supplemencary hudsger
shall be in such form and include such details as the
Bdinister may direct,

Forthwith npon the passing of any annual budget ar
any supplemencary bucdzet, the Board shall suboic the
same o the Minister for his appooval.

The Minisies shall, apon recaipt of the anves) bodge
or any supplementzry budget, approve or disapprove
the same o1 may approve subject to such amendment
as he may deain fit,

Where the Minister has approved any amnval budget.
the budger, as amended by him, shall be binding on
the Auchority which, subject to e provisions of
subsection (8), shall confinc its dishursernents within
the items and the amoennes contaimed in the budger as
approved hy the Miniscer

The Board maw:

{a) wich the sanction in writing of the Minister, imake
disbursement noerithstanding that such
dishursement is not provided for in any budpger:

(Bl from che smonne of expendituce provided far in
any budget in respect of any item, (ranster a sum
not exceeding rwenty thousand shillings to any
other item contained such budzer:

ic) adjuse expenditzre iimics to take accowtt of
clrcumistanges not reasonably foresceable ar che
time the budpet was prepared, subjoct o
sabrmatiing a supplementary budger oo te
Minister within two months of such aleracion of
expenditure [bmics becoming necessary,
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Cap.113

51. The Board may, and shall if so directed by the Adinister,
escablish and maintain such eeserve or special funds of the
Authority as the Beard or the Minister niay consider
necessary or expedien, and shall make e or from any

such fumds sucl payvments as the Board may deem fir or, an

the caze of a tund cstablished pursuanc to a direction by
the Minister, 95 the Miniscer may direct,

Wich the prior approval of the Minister, the Boacd may,
froum Lime to cime, invest any pare of the moneys avail-
zble in any fund of the Authority maintained by it in such
makncr as the Board may deem fic

SKE. (1) With the prior approval of the Minister the Boacd
may, from time to e, borrow moneys for rhe
purposes of the Authority by way of lean or
overdeaft, and wpon such securite and soeh 1erms and
conditions relating tor the repayment of intcrest as,
subject to any divcction by the Minister, the Board
may deem Kt

Fart Il

Control of entry into and residence and
settlernent within the Conservation Area

.

(1] The Authority may, with the consent of the Minister,
make riles prohibiting, restricting and controlling
entry ince and residence within the Conservation
Area,

(2]

MNuthing in any rules made undec this section shall
operate so as to prohibit, restrict or conerol

(a]

(k]

<)

the entry o or residence within the
Cunservalion Area, or any part thereof, of public
officees oo duty ar af the Conscrvator or any
person guthocized by him; or

the entry inco the Conservation Area of persony
helding thercin any estare or interest in any land
under a right of occupaney granted under sevtion
& ot scetien 11 af the Land Ordinance, all
reasonable access by such persons to such land or
the residence of such persans on such land; or

the eniry o the Conservation Area of porsons
holding, over lands therein, o prospecting rght oo

B 1973
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licence or exploration licence, or a mining leage
granted ar ¢claum madc under che miniog lawsy, all
reasonable access by such persons for the purposes
of such right, licence, claim or lease, or the
residence of such persons in accordance with the
ights thereby conferced; ur

{dy the encry ines or resiclence within the
Conseevation Area of the wives, children,
dependants and servants of a person specified in
pacagraphs (a), (b ar (c) of this snbsection, to the
SAME eXtent as such person is nor subject to the
operation of such rules; or

(¢} the entry into the Conservation Area upan Aoy
ptblic highway of persons cravelling through the
Conservation Arcez along such highwar; or

(f) the entry into or residence wicth the Conservation
Area af any person or category of pecsons
specified by the Minister by an order published in
the Cazetts:

Provided that nothing in this subsectan contained shall be
construed as granting o tocognizing, aay cighe or title ta
land or any incerest in, over o under land within the
Conservarion Area or as exempting any of the persons
specified in this subsecrtion from complying with any other
provision of, or restriction Imposed nnder, this Crdinance,
or with any mles or orders made thereander, notwith-
standing char such provisions, restrictions, rules or ocders
may restrict, pantrel or provent the exerciszes of any righe
co which this subsection refers,

(31 Withrnt prejudice to the generaliey of the power to
malke rules undcr this section, rules made under this
spCElon may

{a) be made in respect of the whole Conservation
Area or goy part or parts thereof;

(b)) empoveer the Conservator to issue permits
PCITHTING Persons to enier, of to enter and reside
within, the area to which such rules apply, subject
to such ecrms and conditions as the Conservator
may think fit;

{d} empower the Conservator or any persoil
authorized by him and such other persons as may
be specified therein to require any persen within
the area to which such ruies apply ww produce any
perratt wsned eo baoo ot o satiehy soach memher o
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ather person as aforesaid chac he s a person to
whom such rules do net apply;

{e] empower the CONServaror (o erect larriers on
roacds or tracks inte or-wichin the Conservalion
Area {or the contrel of enory into the area o
which such mles apply, ta close any such roads or
tracks to traffic and to peobibic conrrol and
regulate the erection and display of signs and
adwertiscments on or adjacont to roads or racks
within the Conservanon Arca;

[E] require the payment of, and prescribe fecs to be
paid on the Issuc of a permic to coeer or 1O encer
and reside in the area to which such rules apply,
and prescribe differeoc fees for different classes of
persons oe it respect of the different purposes for
wlhich persons seck to entér or reside therein;

(g} attach to the breach of any rule or of any term ot
condition inserted in a permit issued by the
Conservaros, penalfies not exceoding the penalries
preseribed in subsection {1} of section 185;

(h) authorize the remaoval by the Conservarns or any
pecson as may be specified therein of any person
Ecund within the area to which such rules apply in
coneravention of any such mles:

(1} provide gencrally For all matters or things
necessary or incidental to the foregoing.

(1) The Authocicy may, wich consent of the Minister,

()

makee riles requicing the persons whe are described in
parageaphs (b, icy, (d}and (f} of subsection (2} of
sectinn & ar any of them ar any class thercot, who
reside in, or seck o entee the Conscrvation Area, o
apply for a certificate of residence.

Withour prejudice to the generality of the power to
make rules under this section, rules made uncder this
seCtion mav

ta) be made in respect of the whale Conservanon
Arra 0T any patt of parts cherent;

(k) authorize or cquirs the Conscrvater or such other

persons a5 may be specified cherein to issoe
certificates ro such persons as apply cheretor and
who satisfv the Conhservator or other persons as
aforesaid that they are persons to whom such
rules apply;

Corfificame
af
residence
At 1943
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8. (1}

ic} require all persoos to whont a cerrificace s ig5ued
e produce the same to any person specified in
such rules;

(d] authorize the Cooservator to wepose conditons in
any such certificare requiring the holder thereof to
coder of leave the ares wo which such rules apply
ar any parocular place or places;

(e) prohibit, regulate or control the onery ar residence
within the area to which such rules apply of any
person whe is required to apply for a corcificave of
rCsidEnce who 1s ned W possessiom of such a
certificato:

{f) attach ro the breach of any condition conyined in
Any such certificate or oo the breach ol anr rule
made woder patagraph el of this subsection,
penalties not exceeding the penalhies preseribed in
sihsection §1) of section 18:

(gl authodze the remosral by the Conservaror or any
persan althoozed iy him or such ather persons oz
may be specified therein of any person required to
apply {or a cortificate of residence whao iz notv in
pozsession thereof when found in the area to
which such rules apply;

{h) provide gencrally for ail maccers or things
nocessary oI incidental to the Faregoing,

The Autharity mav, by order published in the Garette,
prohibic, restrict or control residence or secclernent In
any part of the Conservation Arca other than land
held under a sight of oocupancy granted under che
Land Owdinance or land which is the subject of a
claitn made or, 2 mining lease granted, under the
munine bages, for soch tione and in such manner wx it

thinks fic.

Withour prejudice to the gencralicy af the power to
mal:e orders under this secticn, arders made under
chia section s

(a} be made in respect of any category of residents or

settlements;

(b} provide for exempeion therefrom and for the isshe
of permits of cxemprion subject eo such conditions
as the Conservaror may think fie:

f] avrthorize the removal froo any area to which
sich order applics of #any prrson wher takes up or
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Cap R

continues residence or makes or conriues any
sertlement in contcavention of any such order or
of any candition contained in a permit.

Part [l

Control of cultivation and grazing and
protection of natural resources

3. (1) The Auchority may, if in s oplnion it 15 necessaty ar Cosnseryd-
sxpediznt so to do for the purpase of the conservation  ten of #0il
of the soil, of resaurces or the prevention of soil amd the

crosion on, the Consecvacion Arca, make order, either [3'}"”'3““‘3'1'1
- : , . of natara
in relation to any parcicalar parcel of band or )

. - . TOROLCCES
pencrably in relation wo the Conservation Arca ot 1963
{a) prohibicdng, restricting or controlling the vse af No.43 5.8

land for any purpose whatsoever;
(b peobibiting, resteicting, Hmiting or conceolling

{1l the introduction, grazing, watering or
movement of stock;

(it) che firing, clearing oc destruction of veperanon
including stublile;

(i1} the use of wells, borsholes, waiechales, warer-
Courses, streams, rivers or lakes;

{iv] the gathering of honey o forese produoce;

{v1 the exercise of any rights in refation o forest
produce deteroaned under the provisions of the
Forcsts Crrdinances

ivi) the introdoceion or removal of flora or fanna;

{wiil the use of agriculoral implements or
tmachinery;

{viii] the cacrying ar use of weapons, snares, traps,
nets of poIson;

(c] requirimg, regulating or contralling:
(i) the afforcseation or reafforestation of land,
{11] the provection :r.uf slopea and closed araas;
{iii) the dreainape of land, including the

CoOnstrnction, mainenance or repair of arcificial oo

87




Cap.d13

nacural deaing, gullics, contour banks, terraces and
diversion dirches;

(iv]) the uprooting or desceuction of any
vegetation;

(v] the removal of stock:
(d) prohibiting, restricring or controlling:

{i] the construction or extension of buildemgs ar
works, or restricring or controlling the siting
thereak;

i1} the construdtion or extension of any roads or
tracks or restricting or conteolling the siting or
alignment thereak:

Provided that no order made undler paragraph (d) of this
sy bsoction :

{11 shall cperate 5o as fo requice any persan to demolish,
destroy, alter or remove any buildings, works, road o
tracks of 4 permanent natere o any parct therend
wlich were construceed prior te the coming inta
aperation of this Oedinance; or

(I} shall operate so as to prevent the construction or
extension of any buildings, worls, roads or tracks by
the holder of a cighe of oconpancy granced andcr
section & or 11 of the Land Oodinance who is
recuired to constract or caxrend the same by the terms
or couditions thervof; or

(1T

 —

shyll operate to prevent the construction o extension
of any buildings, worli:, roads or cracks by the holder
of a £lain made or lease granted under ghe mining
lawrs, within the limits of such claim ar lease, which
arc necessary for the cojoyment of the rights granted
under goyv such claim or lease.

2y Withour prejudice to the generality of the power o
make orders under chis section, general orders made
under this secrion may provide

(a] for such exemptions or conditional cxemprians
trom the aoperation thereof as may be specificd:

{Ih) for the grant of permits or conditional perrmits of
cxcraprion from the eperation thereof and in
particular for the cxercise of the rights pranted by
such pormics during such time or at such intervals
as may be specificd;
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(3]

i¢) for their application to cereain periods or sedsons
of the vear of to certain times or at cerain
inkervals;

(d) that aov acr or thing be done at or within such
vime as may be specified and o the satisfaction of
the Conservator, or any person specified thereing

te) thac such orders, and any permits issoed
therennder, shall be subject to any special orders
made nnder this secelon,

Without prejudice to the generalicy of the power o
rake orders under this section, special orders made
under this section may

{a) provide for any of the matters specified in
paragraphs {a), (¢} and {d} of subscoron {2} of chis
secriong and

(b] require any act or thing w0 ke donc and prohibic
any act ur thing from being done befors or after
any specified dme,

8. Nao person shall use any pareel of land in che Conservation
Arca for cultivarion. '

0. (1)

(2]

The Authoricy may if it is of che opinion that any land
within the Conscrvation Area, other than Tand
occupicd by a dwelling house, shop or premises vsed
for the accommodarion of teavellegs and visicors, or
under a miving claim made, or a mining lease
granted, under the mining law, 15 being or may
hecome despoifed by arder, direct that such land shall
be a closed arca.

Anv arder made under this scction shall specify the
area to which it applies and shall state thart the
accupation and caltivation of land within such area,
thie depastucing of cattle, the cutring down or
destruetion of vegetation and the raking of forest
produce therein are probilited.

11. The Authooty may take measures wichin the Conservarion
Area

(a)

=¥

iz

for the control, conservation and wilization of water
inchading: storm water;

for the protecrion of the couese and banlks of streams,

rivers, furrows, waterholes, watercourses, wells and

lakes;

for the mitipation and prevention of seil ecosian,

Prohibibon
of
cultivaciol
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12.

13,

(d] for the protection of flora and (auma;

(et for the coorool, provendon and cetinguislunen: of
prass fires: and

Acr 1975
wold s 13

(fy  For the improvement of the sail, vegetation and water
resources, and may construce or execute any such
works gs the Authoriy thinks necessary ur cxpedient
for any of such purpioses.

Any person authorized in writing iu that behalf by the
Authoricy may at any time enter upon any land wiehin .
the Conservation Avea, other than land ecenpied by a
dwrelling hoose

{1} Rights of

En |:r_'r'
AcL 19873
o4 500

ia) for the purpose of ascertaining whether any
MeasnIcs afe necessary o deserable for che
conservation or improvement thereof;

{1} for the pucpase of ascertaining whether the land iz
boing used 1 accordance wirh the provisions of
amy order made uoder section 8, % or 10, or for
the purpose of communicaring such orders;

(c} congether with any necessary worlunen, agents
' COTELACINrS, SOpolyisors or nogamsers, [or the
purpose of taking any measures ar Sonstrnctng of
execating any works authorized uoder the
wrovrisions of section 11, or of ingpecting,
ICpairing OF malnraining any works so construcicd
or executed,

{2y No compensation shall he payable to che awner of
any langd or of any interest cherein upon which works
hawe been consiructerd without negligence nndeor che

provisions of sectinn T and of chis section.

All auhgichiarr legislation made under chis Cedinance shall
be published in the Gagette and where such subsidiany
legislariom has been legislanon published i English, che
Autharity shall, as soon as practicable afeer such
publication, cavse ta be published in the Gazerze o Swahili
translacion thergof; -

lrrovvided that.

{a) where any order is made under thiz Crdinanee which
does not relaie to the whols of the Copservation Area
bue relates to only a portion thereol or any parcel of
land within the Conservantm Area, the Avthority
may, in Jiew of cansing such order to be published in
the Cagests, cause copics theceal wr be posted ac the

"office af the Conservator, at the office of the branch

Aafl e
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oof the Party which has jurisdiction over the land to
which the oeder relates and at the headguariers of the
Districn within which such land Ties;

(Isy where any order is made which affects only one
person and his family {including his domnestic statf),
the order may be served on such persen either by
delivery to such person or 3 member of hiz houschold
of o copy thereof or by affixing o copy thoreof on the
olter door of some conspicnous part of the premises
in which such person resides or carcies oo business or
works for gain and where st served the erder shall be
valid and cHective notwithstanding that it has noe
bevn avherwize puhblished.

14. 'I_E.c:pcaled: Aot 1975 Mo 14, 512

(Part IV is rnissing)

Fart

Appeals’

14, (1} Aoy person aggrieved by

la] the refusal of the Conservator or any othor person
authorized in that behalf of issuc or granc to him
any petmit, cortifivate ar other anthorily which
may be issued or granted under this Crdinance or
any subsidiury legislation made hereunder;

ity] any condition or termy annexed to any such
permit, cortificate o ocher authoricy issved or
pranced o him, may appeal to the Aothority
against such rofnsal oo dhe imposition of such
conditlon or tern.

(2] Any person aggricved by the dedsion of the Authority
on any appeal uoder subsection {1), may appeal chere-
apainst to the Minater,

144, Apy person agerieved by any order mads uncer this
Ordinance which adversely affecrs b, may appeal
against such order to the Minster:

St 1975
Bild v 20

1
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Frovided that no appeal uncer this section shail lie

{u) save where the order, noe being a general order, 1s
a speciz] order rmade in relation to the person
aggrieved therehy or any member of his house-
hold ar in rclation 10 any parcel of fand in ar over
which such person has an interese under a right of
QCCUpAancy, iease, tE0ANCy or MOTTEaEc;

(k) agminst any order made under section 140.

14B. {1} On appeal under scction T4 or secrion 144 the

(2}

{3y

appeals authority may affirm, vary or set aside the
dectsion or order appealed against and where any
decision ar arder iz vavied, modified or set aside, the
appeils authority may give directions in respect of
any mwatter or ching previously dong or sudlered ynder
the decision oe prder appealed against.

Subject o any further appeal provided for by chis
Ordinance, the decision of the appeals authoricy and
any direction given by it shall be [inal and binding
upon 2l the partics concerned, and shal) not be
subyject to roview by any court,

In this section “appeals authoriey™ means
[a) un an appeal to the Anthonty, the Auchorty;

11‘_::;- L 2N Appeal 1o the Mindster, the Mirdster,

14 {1} Every appeal to the Autharity under thus $rdinance

{2]

[3)

zhall b heard and determined by che Appellace
Committee of the Authorily consisting of throe
membecs of the Board nominated {0 that behalf by the
hlinigter:

Provided thar the Conscrvator shafl noc be eligible for
nomination as a2 member of the Appullate Committee.

The Minister may nominace oog of the members of
the Appellate Committee to be the Chairman of the
Commitcee,

The decision of the ﬁpptliﬂtc Conmnittes shall ke
deemed to be the decision of the Authority and shali
cake vifoct acoordingly. :

14D, The Minister may, by rules

[a)
{b;

prescribke che procedure on an appeal undler this Part;

prescribe the fee ro be paid on institating any such
appeal; :




[¢h prescribe the time within which any such appeal may
be institated,

Part VI [Act 1975 Mo, 14 5. 20]

Enforcement and penalties

k5.

15,

(11 The Autherity may by special ardee, require any
person who has constructed o extended any
buildings, works, reads or racks in contravention of
any urdet made undéer this Ordinance s Tarnly,
demaolish ar descroy the same within such period as
the Auchority may spedfy.

(2] IE any person fails to comply with any such
requirement, it shall be lawiul {or any porson
authorized in writing in chac behalf by the Aunchority
to cnker upan any land together with all necessary
workmen, agenis, cOLITactars, supervisors and
arganizers and to cavse such building, works, road ol
erack ro be modified, demolished or destroyed, and
the Aurhoricy may recover the cost of such
modification, demelition wr destrucrion from the
persan in defaule by civil suit,

(31 The Authocity may scll any materials recovered frem
any buildings or wotlks which it has cansed to be
demaliched or desceoyed under subsection (2} of this
scction and shall apply the procoeds of siich sale, st
tewrards the expenses thereof, secondly, in pasment or
part payment of the costs incurred in the cxccution of
the powers contained it subsecton (2] and thirdly,
shall pav any surplus 6 the owner of such buildings
o works.

here a police officer, the Conservator, ap Assisrane
Conservakor of any ocher peeson o the Authoricy ar any.
persen authorized in writing in that behalf by the
Autharity.

{a) the depasturing of any stock;
{b1 the use of any agricultucal implements o7 machinery;

I€) The carcying o st wi aet weapon, e, ap, net, at
[pOLROTL,

idl the gathering of any honey; or

Poisear
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18,

ie) the taking or obtaining of any lorest produce, is in
contravention of any order made ander Part 11T af this
Ordmance, ne may seize such scock, imptements,
machinery, weapan, snare, itap, net, poison, honey or
[arest produce:

Provided that the person seizing such peaperty shall
fearthieich repirt such selzare to the nearest magistrabe,

A police otficer or the Congervaror or the Assistanc
iConsorvacor of any person authorzed in wriling in that
behalf by the Authority, may arrest withouwe warrang any
prrsen wind he reasorably saspects bas comimitied an
offence against this Ordinance ar against sny rules mace
therennder, whers

{a) such person refuscs to give his name and addeess wr
gives 2 name and address wrbicl there 18 reason
believe vo bo falze; or

il there is reason o belieyve thar such prrson will
abscond:

Provided that where an arrest is made under this section,
the person makeing the arrest shall ensure that the PErson
s arcested is raken swithout undue delay before the nearest
magistrate.

{1} Anv peson who

ia) conrravenes ot fails to compiy with an order made
wncler seccion %, 2 or 10 wor

i concravenes ar fails w gomnly with any coodition ot a
perrnit issued ander this Ordinance; or

(¢} obstructs any person in the cxercise of his pnw:r:s
" under gection 11, 1215, 16 0r 17

sital? be guilty of an oHfence agalnsc this Ordinance
and shall ke liable on conviction, i che case of a {irse
cunviction, t a fine nor exceeding five thousand
shillings or to Imprisomment for a tern not cxeeeding
b years of bath such Ffine and imprisenmency and in
the case of a second or subsequent convicon to a fine
nor excevding twenty chousand shillings oc o
Imprisonmcnt for a term excesding five yeacs or ko
both such fine and imprisonment,

i2) Any person who wmpers with or wilfully damages or
alters any works consteactud or execpted by or oo
behalf oof the Authority uwnder this Ordinaoce shall be
guilty of an oflence against this Qrdinance and shall

Prawrers of
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e liable on conviction to a fine not vxceeding fifey
thousand shillings or to imgeisorunent for a term not
exceeding seven years or o both such fine and
imprisenmear; and any waorks =o tarnpered wich,
damaged, nr altered may be replaced or repaired by
o on behalf of the Authorty at the expense of any
person convicted under chis subseerion and the cost 50
incurred may be recoversd upon the erder of the
court as if it were a line imposed by the court,

19, Where anv persen has been convicted of an offence under
the prowvisions of subsection {13 of secrion 18 in respect of
the depascuring of stock, the carrying or usc vf weapons,
smares, LeAps, nets o poison, the wse of agricultueal
implements or machinery or the gathering of honey or the
tzking or obtaining of forest pradure, the court may order
that such stocls, Weapons., snarcs, aps, hes, poison,
apriculinral implements or machinery, hooey or forest
produce, shall be forfeir to the Republic.

Part Wil —
Renumbered as Part VIl — Act 1975 No14 75

fMiscellansous

20, The Consvrvatar ot an Assistant Conservaior imay
eomduct a prosecution for an offence against this
Ordinance or any rules made thereunder and shall for that
purpose have the powers of a public prosecutor for the
purposes of the Criminal Procedure Act.

204, (1) The Conscrvatar and any person aucherized in
writing it chat behalf Ty the Conservaros may, if he is
satisfied that any person has an offence against this
Ordinance or any rules made inder ¢his Orrdinance,
compound such offence by accepting from such
PUrsOTe A S of monees:

Prowvided that-

(il such sum of meney shall noc exceed two hundred
shillings;

jii) the power conferced by chis section shall only be
excrcised where the person admics thac he has
commirted the offence and agrews in wriring to the
offence being dealt with under this secrion;




oG

21,

22
23.
24

jiii} the persen exercizing the power conferred by chis
section shall give to che person from whom he
receives such suun of money a ceceipt therefore and
shall as soon as praceticable reporct the cxercise of such
powel Lo the Conservalar (unless the person
cxercizing the power is the Conservator) and o the
Beginnal Canunigeionar,

iv] subject o sehsecrtion (2], i any proceedings are
brought againse any person for an affence against this
Ordinance or any rules made ungler this Ordinance it
shall ¢ 5 pood defenze i wuch person peoves ot the
offenge with which he is chagged has been
compounded under this section;

fvl any sum of money received under this section shall be

dealt with a5 1 the sutm of money were a fine Imposed
by a couet.

{2) Where an cifence under subsection (1) of section 18 is
vomipounded nnder the provisions of this section, a court
may make an order under section 1% as if the person
concerned had been convicved by that court of chat
aflence:

Provided thar no such order shall br made tnless the
petson concerned has fost had an opportunity of being

heard.

{1 Subyject to the provisions of subscction {2) of this
section, nathing in this Ordinance shall be deermied to
provent any pecson foom being proscouted voder any
other law for any ace or omission which also
constitutes an offence against this (rdinance or from
being lialle under suéh other law o any gregrer
puitishagent or penglty than thae provided by this
Ordinance, provided that ng person shall be punished
twice for the same pffence, '

(2] The provision of the Ordinanres set out in the first
and second colurms of the Thicd Schedule herero
shall ralee cffecr within the Conservation Ares subject
ey the modifications, additions and amendments sec
ot in the thicd column thercof.

[Mepualedy Ace 1975 Nao 14, s, 25]
[Bepealed; Act: 1975 No.14, 5. 25]

'The Minister may make rules generally £ the beirer
carcving out of the purposes of this Orcdinance and,
partcular, but withour prejudice to the gonerality of the
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foregoing, may make rules requiring the payment of and Mk 1573
prescribing fees {in addition to any fees which may be Mrld 526
prescribed under section 6) for anyrhing required or

permitied to be done under chis Ordinance ar aoy orders

made by the futhooty thercunder.

First schedule

The Ngorongoro Conservation Area

Al that land within the Masai Districe of ¢he Arusha Region
wichin the following boundaries:

Commencing on the north at beacon No. SNRP the boundary
Eallows the east and sourh boundaries of the Serengeti
wational Padk to beacon No. SNP. 41; thence due souch to a
point on the oocthern shore of Lake Evasi; thence ip a norch-
casterly direction alang the nocthern shore of Lale Eyasi, and
Eollowing che Mbulu-Masai district boundary ta its junction
with the Northern Highlatds Forest Reserve; thence inan
eastet]y direction along the southem boundary of the Mo rthern
Highlands Forest Reserve o its point of intersection with the
top of the Rift Escarpment; thenes fallowing the top of the Rifc
Escarpement to Kerimasi Mountain; thenee in & north-westerly
dircction in a straight line to the point of commencement.

sacond schedule

[Deleted: Act 1963 No. 43 s. 23]
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Third schedule

{Section 21)

1
Ordingnee

Fauna -
Conservation
(CAp.302)

Lol
€ T TTLIIENLD
(Cap.333)

2
Section

Socoron 11

Section
i1}

Cap.Se?

3
Variaoon, Modification o
amenc ment

Add mnmediately below
aulwection (2], the following new
subscction ro be pumbered (3):

e The Chiel Gomne Warden
shall Dot grant any pecmission
undet rthis scotion th respect of
any gontrolled area sitnate within
the Conscrvation eca
estapiished under the
MNgorongaro Congervation Arey
Orditance, or wichin any range
developmenrt areg declaced biy o
uncer the Range Development
and Managemenr Ack, 1964
without the consent of the
Mgorongoro Consetvation Areg
or the Commission established
Iy sach ranpe development arca
as the case may be.™

Swebstitite for che proviso
inscrted by scorion 24 (el of the
Maorongors Conservation Area
Credinance [Amendment) Act,
14353 (Nod3 of 1963 che
[o)lomaing proviso:;

“Provided that hefore approving
any b¥-law or any amendment o
any bv-law which affeces the
nacueal resources of the Ngara-
npora Congervation Area, or ef
any range develapment acea
declared by or under the Range
Dicvelopment aid Management
Act, 1264, the Minister shall
consult the Minister for the fime
being, resnousible foe the
conzervation of the nacurai
resgrces of such area or che




CnsgrLic-
tian

Conp.
asitiom of

Brard

Minister responsible for animal
husbandry, as the case may be,
and In the vvent of any conflict
boivecon any such by-law or any
‘rule o order made under che

Cap.413 MNyorongoro Conscrvation Arca
Crrdinanee ar such Ace aloresaid,
the provisions of such Act
aforesaid, the prowisions of such
rule ar oeder shall prevail ™

Faresrs SECCIOL Add Dmmediacely below
(Cap.3h%) 15 subscodion (3], the following now

subscction to be niunbered {43

“14] Nu person or anthority shall
issue any licence in respece of a
Forest reserve situate within the
Conservacion Avca established
undecr the Ngorongore

Cap.413 Conscrvacion Area Oredinance, or
wicthin any ranpe development
area declared by or under che
Range Developnient and

Cap.Jeo Managernent Act, 1964 withoot
the conscnt of the NMgorongoro
Conscrvatlon Aeca or the
Commission cstalished for such
range drvclopoicnt area as che
case may be.”

Fourth schedule

Act 1975 No.14, s. 27

1.

In this Schedule unless the context otherwise cequives
“appointing authority™ means, in relation oo the
Clhairman of the Board, the President and m relation to
any ocher member, the hdinister; *member” includes the
{Chaicman.

11 The Board shall consist of

{a] a Chairman, who shall ke appoinced by the
President:

(b che Conservator, who shall also be the Seceetary of
the Board; and

G
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3.

) not less than six and not more than eleven other
members appointed by the Minister,

{21 In making appointments under subparagraph (b of
paragraph 1 the Minister shall ensure thar the
mcmbers appointed arc persons who will, in his
opinion, perform their functions under the Ordinance
baving regard 1o the national imerest,

o act or procecding of the Board shall be invalid by
reason only of the number of members noc being complete
at the cime of such act or proceeding or of any defecr in
the appointment of any member or of the fact that any
member was at the cime disqualified or digencitled o acc
w5 Slach.

{1} A member of the Board shall, unless his appoincment
is sooner deternined by the appaintng authoriyy, or
b vtherwise ceascs to be a member hald office for
such period as the appointing authoric: may specify in
his appointment, or if no period is so specified for 2
period af three years from che date of hig
appoiaement, amd sl be eligibls for re-appointment:

Provvided ehae in the case of a member who 5 3 member I_-:n.r
virtuc of his holding some other office, he ghall cease to be
a rnember vpon his ceasing to hold that office,

{2} Any member of the Board mav ar any dme resign by
Eiviog nofice In writing to the appointing authority
And froen the date specified i the notice on, ifno dare
iz so specified, from che dare of the receipe of the
natice by the appoineing authority. ke shall cease ta be
a membe.

Where any member absents himself from three conscoutive
meetings of the Board without reasonable excuse che
Board shall advise the appointing autharity of che face and
the appointing authority may terminate the appointment
of the member and appoiar anothee mmember in his place,

Where any member is, by reason of ilness, infirmity or
absenee feam the Dnited Republic, unable oo atend any
meeeing of the Board the appointing authodty may
appoint a temperary member in his place and such
temporary member shall cease co hold office on the
reswmpkion of office of thic substantive member.

The Board shall elect one ot its members tn he the Vice-
Chawrman and any meambere elecred as Vice-Chairman
shall, subject to his continuing to be a membeg, hold office
of Viee-Chaicman for a term of ooe year feom the date of

Temrs of
BppOiLGL-

MEnNk

Absence
[zoun thres
COLSECILIveE
maatings

Appoine-
ment of
tl:l'l'.l]_'.lf'l Fﬂ:'l':i'
member

Vice-
Chairman

. - L LT T N [ . a . - . .
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11.

12,

13,

his election and shall be eligible for re-election.

{1}

The Chaiman shall preside at all mestings of the

Boarcd.
(21 Where at any meeting of the Board ehe Chairman s
abscnt, the Vice-Chairman shall preside.

In the absence of both the Chairman and the Viee-
Cluirman at any meecing of the Board the members
present may, from amongst thelr nwunber, clecr a
tempowary Chairman who shall preside at the
imeeting.

(4) The Chairmman, Yice-Chairman or a tetoporaty
Chairman presiding at any mecting shall have a
casting vore in additian co his deliberative vote.
(1] The Board shall meer nor less than oace during every
year and at such adeditional rmes as may be fixed Dy
the Chainman oy, if he is absent from the Onatecd
Kepublic or unable for any ceason 1o act, the Vice-

Chairman.

{2y The Chairman or, In his abscoce from the Unite:d
Republic, the Vice-Chairman may, and shall upon
application in wricing by at least five members,

convene a special meeting of the Bosed at any time.

(3] The Secretary of the Board shallgive $a each memles
adcquate notice of the time and place of meeting,

At any meeting of the Board nor less than oone-hall of che
members in office for the time bring shall constitute a
LG,

Subject to the provisions relating to 4 casting vote, all
questions ac a mecting of the Board shall be determined by
a majoricy of the vores of the members present.

INotwithstanding the foregoing provisions of this Schedule,
decisinus may be made by the Board without a meeting,
by circulation of the relevant papers among the members
and che expression of the views of the majority thereof in
wriling:

Prowvided that any member shall e enticled to requirc that
any such decision be deferred and the subject matrer be
considered at a meeting of the Broard.

{1} The seal of the Autharity shall be of such shape, size
and form as the Board may detsrmnne.

(2] The scal shall be avthenticared by the signatuee of che

Prowwer of

Chairinan
amed Yinea
_hairman

Meconygs
anil
procedure
af Gryard

Chaornm

Drecisions
of Board

Dricigions
by
circularion
of papers

Seal of che
Authority

101




Clhaieman, or the Secretary or any officer of che
Aunthority authorieed to act in that behalf by the

Broard.

14, Al docoments {ocher than those required by the law ta be  Signifien-
under seal) to be exeoured by the Awthority anel all tion of
decisions of the Board shall be signified under the hand of  other
¢the Chairman, or che Secretary, or any member of the duciumnenes
Board vr officer of the Authority guthorized in that belaff
by the Board.

15 (1] The Board shall cause minates ot all proceedings af Record of

meetings of the Board 0o be entered in a book kepr far J_.:'m‘-":’-l;d'

: LLL|3 1IN

that purpase. B-;:Ju:jsd
(2] Any such minuees if purporting to be approved Tw,

angd signed by the Chaieman of the nexr socoeeding

mecting of che Board shall be evidenc: of such

proceedings and, until the contrary is proved, the

meenng to which the minutes relare shall be eemed

tor have been duly convened and all proceedings

thereat to have been duly (ransacreel,

16. Subject 1o the provisions of this Schedule the Board may Board may
regulace its own proceedings. repgulaee irs

. ) _ ) proceeds

28, MNovwithstanding the amendment of the varions provisioos gs
of the Ordinance bw this Acrany subsidiary legislacion
made under any of the said provisions and ion lorce
iminediately before the commencement af this Act shall
continuc in force as if made under such provision of che
Cirdinance as amended by this Acr.

Fassed in the Mational Assembly on che sixesenth day of
July, 1375,
W, [, blaima
Clevk of the Natfonal Acsammbify
102
- ] A P - i £ 1%
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The Mgerongoro Consanvation Area (NCA) in the nonth-east of Tanzznia is
consideted the'gighthwender of the world' and a great tounst attraction. It is also
horne i seme 40,000 Maasal pastorallsis, who have boen struggling for their
hurmnan and clvil rights sinca 1258 when they wens resabled in the Area by the
colonial govemment.

Measai rights in Ngarongora, Tanzania is a pioneering examinafion of the rights
of the Maasai inhabitants and othar residents as they relate bo tand, freedom of

assaciation and movement within tha NCA, Maore particutarly, the book clarlfles
e 1esiniciac 1ighs of Tesitents o properiy, W0 the means o securing o ivell-
hiood and paricipaticn in decisions which affact their lves. The study also pro-
¥ldes an avalpglion of the legal powers and administrative: practicas of the NCA
Authorty (WCAA) set against the principles of the rule of law and democratic
amvarnance, The authors argue that limitatlons placed on the Maszal by the
NCAA can bajustifled anly if there is prior consultation and participation of the
tassai rasidonts in the relevant decision-making processes.

The authors racommend an innovative raprganisaton of the NCAA to manage
the Arega_Tha canterpiece of thls would ba provisfon for proger reprasentation
and participation of the Maasal and other residents in deciding an the best
means to eonserva and develop thlz important natural resource.
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